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Held, That when one takes out policies on his life for the benefit of his es- 
tate, the assignment of such policies for the benefit of his wife when in- 
solvent is void as to creditors, but this rule applies only to that which 
the debtor could have made available for payment of debts. This case, 
however, is clearly distinguishable from policies taken out for the benefit 
of the wife and children on their interest in his life. 


Held, That it is a general rule that a policy, and the money payable under it, 
belong the moment it is issued to the beneficiary. 


Held, That even though the premiums were paid by the husband when in- 
solvent, the omg and the money payable under them belonged to the 
wife and children, not to the creditors. The latter could have no claim 
to anything except the premiums paid. 


Held, That to recover the premiums from the insurance companies or the wife, 
it must appear that they had constructive knowledge of the insolvency. 


Held, That where an insolvent husband receives the proceeds of his wife’s 
separate estate for her benefit, the wife is as equitably entitled to an ac- 
counting from the creditors as are the creditors from her. 


Held, That public policy permits an insolvent husband to devote a moderate 
portion of his earnings to keep on foot a security for the benefit of his 
family in the absence of proof of fraudulent intent on the part of the 
wife or insurance company. 


Held, Where it appeared that the husband had received for the benefit of his 
wife and family from her relatives a sum more than sufficient to pay the 
premiums on policies procured for their benefit, creditors of the husband 
cannot in the absence of a fraudulent intent on the part of the wife or the 
companies recover any part of the premiums, 


On the 23d of April, 1872, in consideration of an annual premium 
of $230.89, the Life Insurance Company of Virginia issued at Pe- 
tersburgh, in that commonwealth, a policy of insurance on the life 
of Thomas L. Hume, of Washington, D. C., for the term of his nat- 
ural life, in the sum of $10,000, for the sole use and benefit of his 
wife, Annie Graham Hume, and his children, payment to be made 
to them, their heirs, executors, or assigns, at Petersburgh, Virginia. 

The charter of the company provided as follows : ‘‘ Any policy of 
insurance issued by the Life Insurance Company of Virginia on the 
life of any person, expressed to be for the benefit of any married 
woman, whether the same be effected originally by herself or her 
husband, or by any other person, or whether the premiums there- 
after be paid by herself or her husband or any other person as 
aforesaid, shall enure for her sole and separate use and benefit and 
that of her or husband’s children, if any, as may be expressed in 
said policy, and shall be held by her free from the contro] or claim 
of her husband or his creditors, or of the person effecting the same 
and his creditors.” (Sec. 7.) 

The application for this policy was made on behalf of the wife and 
children by Thomas L. Hume, who signed the same for them. 

The premium of $230.89 was reduced by annual dividends of 
$34.71 to $196.18, which sum was regularly paid on the 23d of April, 
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1872, and each year thereafter, up to and including the 23dof April, 
1881. 

On the 28th of March, 1880, the Hartford Life and Annuity Com- 
pany, of Hartford, Connecticut, issued five certificates of insurance 
upon the life of Thomas L. Hume, of $1,000 each, payable at Hart- 
ford, to his wife Annie G. Hume, if living, but otherwise to his le- 
gal representatives. Upon each of these certificates a premium of 
ten dollars was paid upon their issuance, amounting in all to $50, 
and thereafter certain other sums, amounting at the time of the 


«x death of Hume to $41.25. 


far, 


On the 17th of February, 1881, the Maryland Life Insurance Com- 
.. pany, of Baltimore, issued at Baltimore, a policy of insurance upon 
= the life of Thomas L. Hume, in the sum of $10,000, for the term of 
> his natural life, payable ig the city of Baltimore to “the said in- 
sured, Annie G. Hume, for her sole use, her executors, administra- 
tors, or assigns;” the said policy being issued, as it recites on its 
face, in consideration of the sum of $337.20 to them duly paid by 
said Annie G. Hume, and of an annual premium of the same amount 
tv be paid each year during the continuance of the policy. The ap- 
plication for this policy was signed “ Annie G. Hume, by Thomas 
L. Hume,” as is a recognized usage in such applications, and in ac- 
cordance with instructions to that effect printed upon the policy. 

The Charter of the Maryland Life Insurance Company. provides 
as follows : “Section 17. That it shall be lawful for any married 
woman, by herseif or in her name, or in the name of any third per- 
son, with his consent, as her trustee, to be caused to be insured in 
said company, for her sole use, the life of her husband, for any def- 
inite period or for the term of his natural life, and in case of her 
surviving her husband the sum or net amount of the “insurance 
becoming due and payable by the terms of the insurance 
shall be payable to her to and for her own use, free from the claims 
of the representatives of her husband or of any of his creditors. 
In case of the death of the wife before the decease of the husband, 
the amount of the insurance may be made payable, after the death 
. of the husband, to her children, or, if under age, to their guardian, 
for their use; in the event of there being no children, she may 
have power to devise, and if dying intestate, then to go [to] the 
next of kin.” 

The directions printed on the margin of the policy called es- 
pecial attention to the provisions of the charter upon this subject, 
an extract from which was printed on the fourth page of the appli- 
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cation. The amount of premium paid on this policy was $242.26, 
a loan having been deducted from the full premium of $337.20. 

On the 13th of June, 1881, the Connecticut Mutual Life Insur- 
ance Company, of Hartford, in consideration of an annual premium 
of $350.30, to be paid before the day of its date, issued a policy of . 
insurance upon the life of Thomas L. Hume, in the sum of $10,000, 
for the term of his natural life, payable at Hartford to Annie G. 
Hume and her children by him, or their legal representatives. The 
application for this policy was signed “ Annie G. Hume, by Thomas 
L. Hume.” It was expressly provided, as part of the contract, that 
the policy was issued and delivered at Hartford, in the State of Con- 
necticut, and was ‘to be in all respects construed and determined 
in accordance with the laws of that State.” 

The “ statute of Connecticut respecting*policies of insurance is- 
sued for the benefit of married women” was printed upon the pol- 
icy under that heading, and is as follows: “ Any policy of life in- 
surance expressed to be for the benefit of a married woman, or as- 
signed to her or in trust for her, shall inure to her separate use, or, 
in case of her decease before payment, to the use of her children or 
of her husband’s children, as may be provided in such policy. 
Provided, that ifthe annual premium on such policy shall exceed 
three hundred dollars, the amount of such excess, with interest, 
shall inure to the benefit of the creditors of the person paying the 
premiums; but if she shall die before the person insured, leaving 
no children of herself or husband, the policy shall become the 
property of the person who has paid the premiums, unless otherwise 
provided in such policy;” and this extract from the statute was 
printed upon the policy and attention directed thereto. From the 
$350.30 premium the sum of $105 was deducted, to be charged 
against the policy in accordance with its terms, with interest, and 
$245.30 was therefore the sum paid. 

The American Life Insurance and Trust Company, of Philadel- 
phia, had also issued a policy in the sum of $5,000 on the life of 
Hume, payable to himself or his personal representatives, and this 
was collected by his administrators. 

Thomas L. Hume died at Washington, on the 23d of October, 
1881, insolvent, his widow Annie G. Hume and six minor children 
surviving him. 

November 2d, 1881, the Central National Bank, of Washington, as 
the holder of certain promissory notes of Thomas L. Hume, amount- 
ing to several thousand dollars, filed a bill in the Supreme Court of 
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the District of Columbia against Mrs. Hume and the Maryland Life 
Insurance Company, the case being numbered 7,906, alleging that 
the policy issued by the latter was procured while Hume was in- 
solvent; that Hume paid the premium of $242.26 without com- 
plainant’s knowledge or consent, and for the purpose of hindering, 
delaying, and defrauding the complainant and his other creditors; 
and praying for a restraining order on the insurance company 
from paying to, and Mrs. Hume from receiving, either for herself or 
children, the amount due pending the suit, and “that the amount 
of the said insurance policy may be decreed to be assets of said 
Thomas L. Hume applicable to the payment of debts owing by 
him at his death,” etc. The temporary injunction was granted. 

On the 12th of November, the insurance company filed its answer 
to the effect that Mrs. Hume obtained the insurance in her own 
name, and was entitled under the policy to the amount thereof, 
and setting up and relying upon the 17th section of its charter, 
quoted above. Mrs. Hume answered, November 16, declaring that 
she applied for and procured the policy in question, and that it 
was not procured with fraudulent intent; that the estate of her father, 
A. H. Pickrell, who died in 1879, was the largest creditor of Hume’s 
estate; that she is her father’s residuary legatee; that the amount 
of the policy was intended not only to pruvide for her, but also to 
secure her against loss; that her mother had furnished Hume with 
about a thousand dollars annually to be used for her best interests 
and that of his wife and children; and that the premium paid on 
the policy in question, and those paid on other policies, was and 
were paid out of money belonging to her father’s estate, or out of 
the money of her mother applied as directed and requested by the 
latter. 

Benjamin U. Keyser, receiver, holding unpaid notes of Hume, 
was allowed, by order of court, November 16, 1881, to intervene 
as co-complainant in the cause. 

R. Ross Perry and Reginald Fendall were appointed, November 
26, 1881, Hume’s administrators. 

On January 23, 1882, the administrators filed three bills (and ob- 
tained injunctions) against Mrs. Hume and each of the other insur- 
ance companies, being cases numbered 8,011, 8,012 and 8,013, at- 
tacking each of the policies (except the American) as a fraudulent 
transfer by an insolvent of assets belonging to his creditors. 

The answers of Mrs. Hume were substantially the same mutatis 
mutandis as above given, and so were the answers of the Connecti- 
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cut Mutual and the Virginia Life, the former pleading the statute 
of Connecticut as part of its policy, and the latter the seventh sec- 
tion of its charter. 

The Hartford Life and Annuity Company did not answer, and the 
bill to which it was a party defendant was taken pro confesso. 

The administrators were, by order of court, January 2, 1888, ad- 
mitted parties defendant to said first case numbered 7,906, and 
cases numbered 8,011, 8,012, and 8,013 were consolidated with 
that case. 

January 4, 1883, the court entered a decretal order, dissolving the 
restraining order in original cause numbered 8,012, and directing 
the Virginia Insurance Company to pay the amount due upon its 
policy into court, and the clerk of the court to pay the same over to 
Mrs. Hume, for her own benefit and as guardian of her children 
(which was done accordingly), and containing the injunctions in 
original causes 8,011, 8,013, and 7,906, but ordering the other insur- 
ance companies to pay the amounts due into the registry of the court. 

By order of court, January 30, 1883, the Farmers’ & Mechanics 
National Bank of Georgetown, which had proved up a large claim 
against Hume’s estate, was allowed to intervene in original cause 
No. 7,906, as a co-complainant; and March 19, 1883, George W. 
Cochran, a creditor, was by like order allowed to intervene as co- 
complainant in the consolidated cases. 

Replications were filed and testimony taken on both sides. 

The evidence tends to show that Hume’s financial condition as 
early as 1874, was such that if called upon to respond on the instant, 
he could not have met his liabilities, and that this condition grew 
gradually worse until it culminated in irretrievable ruin in the fall 
of 1881; but it also indicates that for several years, and up to Octo- 
ber 21, 1881, two days before his death, he was a partner in a going 
concern apparently of capital and credit ; that he had a considera- 
ble amount of real estate, though most of it was heavily encumbered; 
that he was an active business man, not personally extravagant; and 
that he was, for two years prior to October, in receipt of moneys from 
his wife's mother, who had an income from her separate property. 

He seems to have received from Mrs. Pickrell, or the estate of 
Pickrell, his wife’s father, of which Mrs. Hume was the residuary 
legatee, ever six thousand dollars in 1879, over three thousand dol- 
lars in 1880, and over seventeen hundred dollars in 1881. 

Mrs. Pickrell’s fixed income was oue thousand dollars a year from 
rents of her own preperty, whic! after the death of her husband in 
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May, 1879, was regularly paid over to Mr. Hume. She testifies that 
she told Hume that “he could use all that I [she] had for his own 
and his family’s benefit, and that he could use it for anything he 
thought best;” that she had out of it herself from $200 to $250 a 
year from the death of Pickrell, in May, 1879, to that of Hume, in 
October, 1881, and that before his death Mr. Hume informed his 
wife and herself that he had insured his life for Mrs. Hume’s benefit, 
but did not state where the premium money came from. 

Blackford, agent for the Maryland Company, testified, under ob- 
jection, that Hume told him in February, 1881, that certain means 
had been placed in his hands, to be invested for his wife and chil- 
dren, and he had concluded to take $10,000 in Blackford’s agency, 
and should some months later take $10,000 in the Connecticut 
Mutual. He accordingly took the $10,000 in the Maryland, and 
subsequently, during the summer, informed Blackford that he had 
obtained the insurance in the Connecticut Mutual. 

Evidence was also adduced that Mr. Hume was largely indebted 
to Pickrell’s estate, by reason of endorsements of his paper by Pick- 
rell, and the use by him in raising money of securities belonging to 
the latter, and that said estate is involved in litigation and its ulti- 
mate value problematical. 

The causes were ordered to be heard in the first instance ata 
general term of the Supreme Court of the District of Columbia, 
which court, after argument, on the 5th day of January, 1885, 
decreed that the administrators should recover all sums paid by 
Thomas L. Hume as premiums on all said policies, including those 
on the Virginia policy from 1874, and that after deducting said pre- 
miums, the residue of the money paid into court (being that re- 
ceived from the Maryland and the Connecticut Mutual) be paid to 
Mrs. Hume individually or as guardian for herself and children, and 
that the Hartford Life and Annuity Company pay over to her the 
amount due on the certificates issued by it. 

From this decree the said Central National Bank, Benjamin U. 
Keyser, the Farmers’ & Mechanics’ Naticnal Bank of Georgetown, 
George W. Cochran, and the administrators, as well as Mrs. Hume, 
appealed to this court, and the cause came on to be heard here 
upon these cross-appeals. 

Futter, C. J. 

After stating the case as above. No appeal was prosecuted from 
the decree of January 4, 1883, directing the amount due upon the 
policy issued by the Life Insurance Company of Virginia to be paid 
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over to Mrs. Hume for her own benefit and as guardian of her chil- 
dren, nor is any error now assigned to the action of the court in 
that regard. Indeed, it is conceded by counsel for the complain- 
ants, that this contract was perfectly valid as against the world, but 
it is insisted that, assuming the proof to establish the insolvency 
of Hume in 1874, and thenceforward, the premiums paid in that 
and the subsequent years on this policy belonged in equity to the 
creditors, and that they were entitled to a decree therefor as well as 
for the amount of the Maryland and Connecticut policies and the 
premiums paid thereon. 

It is not denied that the contract of the Maryland Insurance 
Company was directly between that company and Mrs. Hume, and 
this is, in our judgment, true of that of the Connecticut Mutual, 
while the Hartford Company’s certificates were payable to her, 
if living. 

Mr. Hume having been insolvent at the time the insurance was 
effected, and having paid the premiums himself, it is argued that 
these policies were within the provisions of 13 Elizabeth, c. 5, and 
inure to the benefit of his creditors as equivalent t» transfers of 
property with intent to hinder, delay, and defraud. The object of 
the statute of Elizabeth was to prevent debtors from dealing with 
their property in any way to the prejudice of their creditors; but 
dealing with that which creditors, irrespective of such dealings, 
could not have touched, is within neither the letter nor the spirit of 
the statute. In the view of the law, credit is extended in reliance 
upon the evidence of the ability of the debtor to pay, and in con- 
fidence that his possessions will not be diminished to the prejudice 
of those who trust him. This reliance is disappointed, and this con- 
fidence abused, if he divests himself of his property by giving it 
away after he has obtained credit. And where a person has taken 
out policies of insurance upon bis life for the benefit of his estate, it 
has been frequently held that, as against creditors, his assignment, 
when insolvent, of such policies, to or for the benefit of wife and 
children, or either, constitutes a fraudulent transfer of assets within 
the statutes, and this, even though the debtor may have had no de- 
liberate intention of depriving his creditors of a fund to which they 
were entitled, because his act has in point of fact withdrawn such a 
fund from them, and dealt with it by way of bounty: Freeman vs. 
Pope, L. R., 9 Eq., 206; S.C., L. R., 5 Ch., Ap. 538. The rule stands 
upon precisely the same ground as any other disposition of his 
property by the debtor. The defect of the disposition is that it re- 
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moves the property of the debtor out of the reach of his creditors: 
Cornish vs. Clark, L. R., 14 Eq., 189. 

But the rule applies only to that which the debtor could have 
made available for payments of his debts. For instance, the exer- 
cise of a general power of appointment might be fraudulent and 
void under the statute, but not the exercise of a limited or exclusive 
power, because, in the latter case, the debtor never had any inter- 
est in the property himself which could have been available to a 
creditor, or by which he could have obtained credit: May on 
Fraudulent Conveyances, p. 33. It is true that creditors can obtain 
relief in respect to a fraudulent conveyance where the grantor can- 
not, but that relief only restores the subjection of the debtor’s 
property to the payment of his indebtedness as it existed prior to 
the conveyance. 

A person has un insurable interest in his own life for the benefit 
of his estate. The contract affords no compensation to him, but to 
his representatives. So the creditor has an insurable interest in the 
debtor's life, and can protect himself accordingly, if he so chooses. 
Marine and fire insurance is considered as strictly an indemnity; but 
while this is not so as to life insurance, which is simply a contract, so 
far as the company is concerned, to pay a certain sum of money upon 
the occurrence of an event which is sure at some time to happen, in 
consideration of the payment of the premiums as stipulated, never- 
theless the contract is also a contract of indemnity. If the creditor 
insures the life of his debtor, he is thereby indemnified against the 
the loss of his debt by the death of debtor before payment; yet, if 
the creditor keeps up the premiums, and his debt is paid before the 
debtor's death, he may still recover upon the contract, which was 
valid when made, and which the insurance company is bound to pay 
according to its terms; but if the debtor obtains the insurance on 
the insurable interest of the creditor, and pays the premiums hiw- 
self, and the debt is extinguished before the insurance falls in, then 
the proceeds would go to the estate of the debtor: Knox vs. Turner, 
L. R., 9 Eq., 155. 

The wife and children have an insurable interest in the life of the 
husband and father, and if insurance thereon be taken out by him 
and he pays the premiums and survives them, it might be reason- 
ably claimed in the absence of a statutory provision to the contrary, 
that the policy would inure to his estate. 

In Continental Life Ins. Co. vs. Palmer (42 Conn., 60), the wife in- 
sured the life of the husband, the amount insured to be payable to 
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her if she survived him, if not, to her children. The wife and one 
son died prior to the husband, the son leaving a son surviving. The 
court held that under the provisions of the statute of that State, the 
policy being made payable to the wife and children, the children 
immediately took such a vested interest in the policy, that the grand- 
son was entitled to his father’s share, the wife having died before 
the husband, but that in the absence of the statute “it would have 
been a fund in the hands of his representatives for the benefit of the 
creditors, provided the premiums had been paid by him” So in the 
case of Anderson’s Estate, Hay’s and Kerr’s Appeal (85 Pa. St., 202), 
A insured his life in favor of his wife, who died intestate in his life- 
time, leaving an only child. A died intestate and insolvent, the 
child surviving, and the court held that the proceeds of the policy 
belonged to the wife’s estate, and, under the intestate laws was to 
be distributed share and share alike between her child and her hus- 
band’s estate, notwithstanding under a prior statute life insurance 
taken out for the wife vested in her free from the claims of the hus- 
band’s creditors. But if the wife had survived she would have taken 
the entire proceeds. 

We think it cannot be doubted that in the instance of contracts of 
insurance with a wife or children, or both, upon their insurable in- 
terest in the life of the husband or father, the latter, while they are 
living, can exercise no power of disposition over the same without 
their consent, nor has he any interest therein of which he can avail 
himself, nor upon his death have his personal representatives or his 
creditors any interest in the proceeds of such contracts, which be- 
long to the beneficiaries to whom they are payable. 

It is, indeed, the general rule that a policy, and the money to 
become due under it belong, the moment it is issued, to the person 
or persons named in it as the beneficiary or beneficiaries, and that 
there is no power in the person procuring the insurance, by any act 
of his, by deed or by will, to transfer to any other person the inter- 
est of the person named: Bliss on Life insurance, 2d ed., p. 517; 
Glanz vs. Gloeckler, 10 Appellate Court, Ill., 486, per McAllister, 
J.; S.C., 104 TL, 573; Wilburn, vs. Wilburn, 83 Ind., 55; Ricker vs. 
Charter Oak Ins. Co., 27 Minn., 193; Charter Oak Life Ins. Co. vs. 
Brent, 47 Mo., 419; Gould vs. Emerson, 99 Mass., 154: Knicker- 
bocker Life Ins. Co. vs. Weitz, Id., 157. 

This must ordinarily be so where the contract is directly with the 
beneficiary; in respect to policies running to the person insured, 
but payable to another having a direct pecuniary interest in the life 
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insured; and where the proceeds are made to enure by positive 
statutory provisions. 

Mrs. Hume was confessedly a contracting party to the Maryland 
policy; and as to the Connecticut contracts the statute of the State 
where they were made and to be performed, explicitly provided that 
a policy for the benefit of a married woman shall enure to her sepa- 
rate use or that of her children, but if the annual premium exceed 
three hundred dollars, the amount of such excess shall enure to the 
benefit of the creditors of the person paying the premiums. 

The rights and benefits given by the laws of Connecticut in this 
regard are as much part of these contracts as if incorporated therein, 
not only because they are to be taken as if entered into there, but 
because there was the place of performance, and the stipulation of 
the parties was made with reference to the laws of that place. 

And if this be so as between Hume and the Connecticut compa- 
nies, then he could not have at any time disposed of these policies 
without the consent of the beneficiary. Nor is there anything to the 
contrary in the statutes or general public policy of the District of 
Columbia. 


It may very well be that a transfer by an insolvent of a Connecti- 
cut policy, payable to himself or his personal representatives, would 


be held invalid in the District, even though valid under the laws of 
Connecticut, if the laws of the District were opposed to the latter, 
because the positive laws of the domicil and the forum must prevail; 
but there is no such conflict of laws in this case in respect to the power 
of disposition by a person procuring insurance payable to another. 

The obvious distinction between the transfer of a policy taken out 
by a person upon his insurable interest in his own life, and payable 
to himself or his legal representatives, and the obtaining of a policy 
by a person upon the insurable interest of his wife and children, and 
payable to them, has been repeatedly recognized by the courts. 

Thus in Elliott’s Appeal, (50 Pa., State R. 75), where the policies 
were issued in the name of the husband, and payable to himself or 
his personal representatives, and while he was insolvent were by him 
transferred to trustees for his wife’s benefit, the Supreme Court 
cf Pennsylvania, while holding such transfers void as against cred- 
itors, say :— 

We are to be understood in thus deciding this case that we do not mean to 
extend it to policies effected without fraud directly and on their face for the 


benefit of the wife, and payable to her; such policies are not fraudulent as to 
creditors, and are not touched by this decision. 
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In the use of the words “ without fraud,” the court evidently means 
actual fraud participated in by all parties, and not fraud inferred 
from the mere fact of insolvency; and, at all events, in McCutchin’s 
Appeal (99 Pa., State R. p. 137), the court say, referring to Elliott’s 
appeal :— 

The policies in that case were effected in the name of the husband, and by 
him transferred to a trustee for his wife at a time when he was totally in- 
solvent. They were held to be valuable choses in action, the property of the 
assured, liable to the payment of his debts, and hence their voluntary assign- 
ment operated in fraud of creditors, and was void as against them under the 
statute of [13th Elizabeth. Here, however, the policy was effected in the 
name of the wife, and in point of fact was given under an agreement for the 
surrender of a previous policy for the same amount also issued in the wife’s 
name The question éf good faith or fraud only arises in the latter 
case; that is, when the title of the beneficiary arises by assignment. When 
it exists by force of an original issue in the name, or for the benefit of the 
beneficiary, the title is good notwithstanding the claims of creditors 
There is no anomaly in this, nor any conflict with the letter or spirit of the 
statute of Elizabeth, because in such cases the policy would be at no time 
the property of the assured, and hence no question of fraud in its transfer 
could arise as to his creditors. It is only in the case of the assignment of a 
policy that once belonged to the assured that the question of fraud can arise 
under this act. 


And see Atna National Bank vs. U.S. Life Ins. Co., 24 Fed. Rep., 
770; Pence vs. Makepeace, 65 Ind., 374; Succession of Hearing, 26 
La. Aun. R., 326; Stigler’s Ex’r vs. Stigler, 77 Va., 163; Thompson 
vs. Cundiff, 11 Bush, 567. 

Conceding then in the case in hand,that Hume paid the premiums 
out of his own money, when insolvent, yet as Mrs. Hume and the 
children survived him, and the contracts covered their insurable 
interest, it is difficult to see upon what ground the creditors, or the 
administrators as representing them, can take away from these 
dependent ones that which was expressly secured to them in the 
event of the death of their natural supporter. The interest insured 
was neither the debtor’s nor his creditors’. The contracts were not 
payable to the debtor, or his representatives, or his creditors. No 
fraud on the part of the wife, or the children, or the insurance com- 
pany, is pretended. In no sense was there any gift or transfer of 
the debtor’s property, unless the amounts paid as premiums are to 
be held to constitute such gift or transfer. This seems to have 
been the view of the court below, for the decree awarded to the 
complainants the premiums paid to the Virginia company from 1874 
to 1881, inclusive, and to the other companies from the date of the 
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respective policies, amounting, with interest to January 4, 1883, to the 
sum of $2,696.10, which sum was directed to be paid to Hume’s ad- 
ministrators out of the money which had been paid into court by 
the Maryland and Connecticut Mutual companies. 

But, even though Hume paid this money out of his own funds 
when insolvent, and if such payment were ‘within the statute of 
Elizabeth, this would not give the creditors any interest in the pro- 
ceeds of the policies, which belonged to the beneficiaries for the 
reasons already stated. 

Were the creditors, then, entitled to recover the premiums? 

These premiums were paid by Hume to the insurance companies, 
and to recover from them would require proof that the latter partici- 
pated in the alleged fraudulent intent, which is not claimed. Cases 
might be imagined of the payment of large premiums, out of all 
reasonable proportion to the known or reputed financial condition of 
the person paying, and under circumstances of grave suspicion, 
which might justify the inference of fraud on creditors in the with- 
drawal of such an amount from the debtor’s resources; but no ele- 
ment of that sort exists here. 

The premiums form no part of the proceeds of the policies, and 
cannot be deducted therefrom on that ground. 

Mrs. Hume is not shown to have known of or suspected her husg- 
band’s insolvency, and if the payments were made at her instance, or 
with her knowledge and assent, or if, without her knowledge, she 
afterwards ratified the act, and claimed the benefit, as she might 
rightfuily do (Thompson vs. Amer. Ins. Co., 46 N. Y., 675), and as 
she does (and the same remarks apply to the children), then has 
she thereby received money which ex «quo et bono she ought to 
return to her husband’s creditors, and can the decree against her 
be sustained on that ground? 

If in some cases payments of premiums might be treated as gifts 
inhibited by the statute of Elizabeth, can they be so treated here ? 

It is assumed by complainants that the money paid was derived 
from Hume himself, and it is therefore argued that to that extent 
his means for payment of debts were impaired. That the payments 
contributed in any appreciable way to Hume’s insolvency is not con- 
tended. So far as premiums were paid in 1880 and 1881 (the pay- 
ments prior to those years having been the annual sum of $196.18 
on the Virginia policy), we are satisfied from the evidence that 
Hume received from Mrs. Pickrell, his wife’s mother, for the benefit 
of Mrs. Hume and her family, an amount of money largely in ex- 











16 Report of Decisions. [Jan., 


cess of these payments, after deducting what was returned to Mrs. 
Pickrell, and that in paying the premiums upon procuring the poli- 
cies in the Maryland and the Connecticut Mutual, Hume was appro- 
priating to that purpose a part of the money which he considered he 
thus held in trust, and we think that, as between Hume’s creditors 
and Mrs. Hume, the money placed in Hume’s hands for his wife’s 
benefit is, under the evidence, equitably as much to be accounted 
for to her by Hume, and so by them, as is the money paid on her 
account to be accounted for by her to him or them. 

We do not, however, dwell particularily upon this, nor pause to 
discuss the bearing of the laws of the States of the insurance com- 
panies upon this matter of the payment of premiums by the debtor 
himself, so far as they may differ from the rule which may prevail 
in the District of Columbia, in the absence of specific statutory en- 
actment upon that subject, because we prefer to place our decision 
upon broader grounds. 

In all purely voluntary conveyances it is the fraudulent intent 
of the donor which vitiates. If actually insolvent, he is held to 
knowledge of his condition; and if the necessary consequence of his 
act is to hinder, delay, or defraud his creditors, within the statute, 
the presumption of the fraudulent intent is irrebuttable and con- 
clusive, and inquiry into his motives is inadmissible. 

But the circumstances of each particular case should be consid- 
ered, as in Partridge vs. Gopp, (1 Eden, 163; S. ©. Ambl., 596), 
where the Lord Keeper, while holding that debts must be paid be- 
fore gifts are made, and debtors must be just before they are gen- 
erous, admitted that “the fraudulent intent might be collected 
from the magnitude and value of the gift.” 

Where fraud is to be imputed, or the imputation of fraud re- 
pelled, by an examination into the circumstances under which a gift 
is made to those towards whom the donor is under natural obliga- 
tion, the test is said, in Kiff vs. Hanna (2 Bland, 33), to be the pe- 
cuniary ability of the donor at that time to withdraw the amount of 
the donation from his estate without the least hazard to his cred- 
itors or in any material degree lessening their then prospects of 
payment; and in considering the sufficiency of the debtor’s property 
for the payment of debts, the probable, immediate, unavoidable and 
reasonable demands for the support of the family of the donor 
should be taken into the account and deducted, having in mind 
also the nature of his business and his necessary expenses : Emer- 
son vs. Bemis, 69 Ill., 541. 
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This argument in the interest of creditors concedes that the 
debtor may rightfully preserve his family from suffering and want. 
It seems to us that the same public policy which justifies this, and 
recognizes the support of wife and children as a positive obligation 
in law as well as morals, should be extended to protect them from 
destitution after the debtor’s death, by permitting him, not to ac- 
cumulate a fund as a permanent provision, but to devote a moder- 
ate portion of his earnings to keep on foot a security for support 
already, or which could thereby be, lawfully obtained, at least to 
the extent of requiring that, under such circumstances, the fraud- 
ulent intent of both parties to the transaction should be made out. 

And inasmuch as there is no evidence from which such intent on 
the part of Mrs. Hume or the insurance companies could be in- 
ferred, in our judgment none of these premiums can be recovered. 

The decree is affirmed, except so far as it directs the payment to 
the administrators of the premiums in question and interest, and, 
as to that, is reversed, and the cause remanded to the court below, 
with directions to proceed in conformity with this opinion. 

Ordered accordingly. 


SUPREME COURT OF ILLINOIS. 
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A letter tending to show efforts on the part of plaintiff to ascertain the com- 
pany’s objections to the sufficiency of the proofs of loss that they might 
be corrected was properly admitted as evidence of waiver. 


The certificate of a notary as to the amount of loss required by the policy is 
not binding as to such amount on the insured. 


Testimony of witnesses who saw the ashes as to their opinions deduced there- 
from, regarding the quantity of goods lost was properly excluded. 


Kraus, Mayer & Srem, for Appellee. 
Moses & Newman, for Appellant. 
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Battey, J. 

This was a suit in assumpsit, brought by Emilie Pulver against 
the Birmingham Fire Insurance Company, of Pittsburgh, to recover 
the amount of a loss under a policy of insurance against fire. The 
trial in the superior court resulted in a judgment in favor of the 
plaintiff for $1,103.85 and costa, which judgment was affirmed on 
appeal by the appellate court. By a further appeal the defendant 
brings the record to this court and assign for error the judgment of 
the appellate court. 

The policy of insurance in question was one of three policies for 
$1,000 each, issued to the plaintiff by the defendant and two other 
insurance companies, upon her stock in trade, consisting chiefly of 
dresses and cloaks, manufactured and in process of manufacture, 
and in dress goods and trimmings, contained in a certain building” 
' on North Clark Street, Chicago. Various questions of fact were 
presented at the trial, upon most of which the evidence was more or 
less conflicting. Most prominent among these were, whether the ° 
plaintiff was the owner of the property insured at the time the pol- 
icy was issued and at the time of the loss; whether the plaintiff 
fraudulently overstated the amount and value of the property de- 
stroyed or damaged in her proofs of loss; whether she fully 
performed the conditions of the policy relating to preliminary 
proofs of loss or whether the defendant accepted the proofs ren- 
dered as a performance of said conditions and waived further per- 
formance; and the true amount and value of the property dam- 
aged or destroyed. As to all these questions the judgment of the 
appellate court in favor of the plaintiff is conclusive. 

Complaint is made of the admission by the superior court of cer- 
tain evidence offered by the plaintiff upon the question of a waiver 
by the defendant of the conditions of the policy in relation to pre- 
liminary proofs of loss. The policy contained the condition usually 
found in fire policies on that subject, and the first count of the dec- 
laration alleged the furnishing of certain proofs of loss and an ac- 
ceptance and approval of such proofs by the defendant and a waiver 
of all exceptions and objections thereto, while the second count al- 
leged that the defendant waived and dispensed with the proofs of 
loss required by the policy. Certain proofs of loss furnished by the 
plaintiff to the.defendant having been read in evidence, and it ap- 
pearing that the defendaut, after having retained said proofs for a 
considerable time, took some exceptions thereto, the plaintiff, to es- 
tablish a waiver of the alleged defects in the proofs, gave evidence, 
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among other things, tending to show that shortly after said proofs 
were served, the attorney who drew them up had died and that the 
_ plaintiff thereupon employed another attorney, who called upon the 
local agent of the defendant twice to ascertain what was the diffi- 
culty with the proofs and to learn what should be done by way of 
correcting them; that the local agent offered to show him the proofs 
but failed to do so; that he then called upon the defendant’s ad- 
justing agent who aiso refused to let him see the proofs. The 
plaintiff then offered, and the court admitted in evidence over the 
objection and exception of the defendant, a letter written by the at- 
torney to the local agent after the failure of his several efforts to 
obtain a view of the proofs in which he recounted his several efforts 
in that behalf and their result, and asked for an explanation. We 
can perceive no error in the admission of this letter. That, and 
the attorney’s preceding interviews with the defendant’s agents, 
were only parts of the attempts on his part to ascertain the nature 
of the objections to the proofs of loss so as to be able to obviate 
them. If there were any defects in the proofs of which the defend- 
ant in good faith complained, it was its duty to point them out and 
afford all reasonable facilities to the plaintiff to ascertain what they 
were so as to be able to remedy them. A refusal to exhibit the proofs 
was evidence tending to prove that the objections urged were merely 
captious, and not made with any view of obtaining corrected proofs. 

The unwillingness of the defendant to afford reasonable facilities 
to the plaintiff to prepare and serve amended proofs, was evidence 
for the jury to consider as tending to show that it was content with 
the proofs already furnished, and, therefore, waived all defects 
therein. It follows that the interviews and correspondence be- 
tween the plaintiffs attorney and the defendant’s agents in relation 
to obtaining a view of the proofs served was competent as tending 
to prove such waiver. 

The plaintiff, in her proofs of loss, stated the amount of her loss 
to be $3,886.95, while the notary public, whose certificate is ap- 
pended to and forms a part of said proofs, stated the loss to be $1,- 
000. The defendant claims, as a matter of law, that the plaintiff is 
bound by the notary’s certificate as to the amount of the loss, and 
that, us there are three concurrent policies of $1,000 each, the plaint- 
iffs recovery should have been limited to one third of the amount 
certified to by the notary. In this view we are unabie to concur. 
Proofs of loss are required by the conditions of policies of insurance 
for the purpose of furnishing the insurer with evidence upon which 
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to determine the fact and the amount of its liability, and also to 
serve as a basis for the adjustment of the loss with the insured. 
Among the proofs required are the plaintiff's sworn estimate of the 
amount of the loss and an official estimate of it by a neighboring 
and disinterested magistrate. The magistrate’s certificate is pro- 
duced, not as the award of an arbitrator, or as the certificate of a 
party by whose estimate the insured either expressly or impliedly 
agrees to be bound, but merely as the estimate of a party which the 
insurer sees fit to require by the conditions of the policy. The in- 
sured obtains and furnishes the certificate as a performance of such 
condition, and not as admitting its accuracy or agreeing to be bound 
by it. It is open to him. notwithstanding the certificates, in a suit 
upon the policy, to establish by witnesses the true amount of the loss. 

It has been frequently held that even the sworn statement of the 
insured himself in his proofs of loss will not estop him, but that, 
in a suit upon the policy, he may give evidence of the actual amount 
of his loss, and recover accordingly: Lebanon Ins. Co. vs. Kelper, 
106 Penn. St., 28; Miaghan vs. Hartford Ins. Co., 24 Hun., 58; Hoff- 
man vs. Adtna Ins. Co., 1 Rob. (N. Y.) 501; S. C. 32 N. Y., 405; 
Parmalee vs. Hoffman Ins. Co., 54 N. Y., 193; McMaster vs. Insur- 
ance Co., 55 id., 222; Commercial Ins. Co. vs. Huchberger, 52 IL, 
464. In Farral vs. tna Fire Ins. Co., 7 Baxter, 542, it was held 
that the statement in the magistrate’s certificate as to the value of 
the property lost by fire is not even competent evidence in favor of 
the insured to show the amount of the loss, which could certainly 
not be the rule if such certificate constituted estoppel, for the rea- 
son that estoppels must be mutual. 

A number of exceptions were taken by the defendant to the rulings 
of the court in giving and refusing instructions to the jury. The 
defendant asked nineteen instructions, all of which, as well as the in- 
structions asked by the plaintiff, were refused, the court giving in lieu 
of the instructions asked, a series of instructions prepared by him- 
self, covering, as he seemed to view the case, all the questions of 
law presented upon which it was necessary or advisable to instruct 
the jury. The propriety of the practice thus adopted is challenged, 
the proposition contended for seeming to be, that in this State, the 
functions of the court in the matter of instructing the jury, are 
practically limited to giving or refusing the written instructions 
submitted by counsel. Such, ciearly, isnot the case. True, he may 
if he sees fit, limit himself to giving the instructions submitted by 
counsel which properly state the law, and then, even though the 
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law be inadequately given to the jury, no error can ordinarily be 
predicted upon such action, because, if counsel had deemed further 
instructions necessary, they might and should have asked them. 
But where the judge sees proper to do so it is competent for him 
to prepare his own charge to the jury, but if he does so, he should 
embody in it, either literally or in substance, all proper instructions 
asked by counsel. Indeed, the preparation of a charge by the judge 
may often have the advantage of furnishing the jury with a terse, 
consecutive and logical statement of the law applicable to the case, 
in place of the loose, disjointed and obscure presentation of the law 
which often results from giving instructions in the form in which 
they are prepared by the respective counsel. 

The series of instructions given by the court is criticised both 
for what it contains and for what it omits. So far as it goes, we 
are able to discover no error of which the defendant can complain. 
It is urged that it is erroneous in directing the jury to estimate the 
plaintiff's damages, in case of a recovery, according to the “fair 
cash value” of the property destroyed, while the policy requires 
that the estimate should be made according to “the actual cash 
value” of the property, Between these two forms of expression we 
are unable to perceive any practical difference. The actual cash 
value of property is the price which it will bring in a fair market, 
after fair and reasonable efforts have been made to find the pur- 
chaser who will give the highest price. The actual cash value then 
is the fair or reasonable cash price for which the property can be 
sold in the market. We see, therefore, no impropriety in explain- 
ing the “ actual cash value” as meaning the “ fair cash value,” or in 
using the two phrases as practically synonymous. 

The instructions given enumerate among the defenses of which 
the defendant was seeking to avail itself, the failure of the plaintiff 
tov submit her difference with the defendant in relation to her loss 
or damage to arbitration, in accordance with the conditions of the 
policy, and on that question the jury were instructed as follows:— 

“ As to the question of arbitration, you are instructed that, under 
the provisions of the policy, if there was a dispute as to the amount 
of the loss, then either party could demand an arbitration, to deter- 
mine the amount of such loss, by serving a notice in writing on the 
opposite party; and, before you can find against the plaintiff on 
this point, you must believe, from the evidence, that there was a 
dispute between the parties as to the amount of the loss, and that 
notice in writing was served on her, or on some one authorized to 





2” Report of Decisions. [-/an., 


act for her, demanding such arbitration in accordance with the pro- 
visions of the policy, and that she in person, or by her attorney: 
without sufficient cause, refused to submit to such arbitration.” 

It is insisted that this instruction, though holding the law sub- 
stantially in accordance with the defendant’s theory, is erroneous in 
not conforming in its hypothesis to the evidence as it was actually 
given, the evidence being as is claimed, in accordance with the hy- 
pothesis of an instruction asked by the defendant which was as fol- 
lows:— 

“Tf the jury believe, from the evidence, that the plaintiff requested 
such award, and the defendant accepted and acted upon such re- 
quest and proceeded to appoint an arbitrator, and if the jury fur- 
ther believe from the evidence, that the plaintiff, without any suffi- 
cient reason, abandoned said arbitration so requested by her, then 
the plaintiff can not recover in this case, and your verdict will be 
for the defendant.” 

It is useless to inquire whether the instruction given is defective 
as is claimed, for the reason that, under the conditions of the policy, 
a failure to arbitrate could in no event be a defense. The policy 
provides that, “in case differences shall arise touching any loss or 
damage after proof of these has been received in due form, the mat- 
ter shall, at the written request of either party, be submitted to 
impartial arbitrators, whose award in writing shall be binding on 
the parties as to the amount of such loss or damage, but shall not 
decide the liability of the company under this policy.” There is no 
condition in the policy that the loss should not be payable until such 
arbitration and award should be had, or in any way making a sub- 
mission to arbitration a condition precedent to the payment of the 
loss. The promise to pay, and the provision making such payment 
conditional upon the production of proofs, ete., are in a preceding 
part of the policy, and are in no way incorporated with or made de- 
pendent upon the condition on relation to arbitration. 

A condition in a policy providing for an arbitration can not oper- 
ate to deprive the insured of his right of action, unless clearly made 
a condition precedent to the existance of such right: Liverpool 
& London & Globe Ins. Co., vs. Creighton, 51 Ga., 95; Patterson vs. 
Triumph Ins. Co., 64 Me., 500; Roper vs. London, 1 Ell. & Black., 
825; Gore vs. Council Bluffs Ins. Co., 67 Iowa, 272; Reed vs. Wash- 
ington F. & M. Ins. Co., 1388 Mass., 572; Canfield vs. Watertown 
Fire Ins. Co., 55 Wis., 419; German American Ins. Co. vs. Steiger, 
109 Til, 254. 
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There was no error, therefore, in refusing the instructions asked 
by the defendant on the subject of arbitration, and the instruction 
given being more favorable to the defendant than it had a right to 
ask, there was no error in giving it of which the defendant can 
complain. 

But it is claimed that the court erred in refusing the defendant's 
instructions because they contain various propositions of law upon 
which the jury should have been instructed which are not covered 
by the instructions given. It would serve no useful purpose for us 
to review each of the refused instructions. in detail, and it must, 
therefore, suffice for us to say generally that we have carefully ex- 
amined them in connection with the instructions given, and are of 
the opinion that no proposition of law was omitted in respect to 
which the defendant has any substantial ground of complaint. Sev- 
eral of the instructions refused were properly refused on account of 
inherent defects in the instructions themselves. As to the residue, 
while some collateral points and details are not covered, we think 
every material point having a direct bearing upon the issues in the 
case is fairly and clearly stated. Several propositions, it is true, 
are omitted, which bear merely upon collateral matters and consist 
of lectures to the jury upon the proper method of discharging their 
duties or cautions against prejudice and favoritism. Instructions of 
this character may properly be given, but giving them is necessarily 
a matter very much within the discretion of the court. He is in a 
position to observe and know whether the situation is such as to 
render such cautionary instructions necessary to a due administra- 
tion of justice, and if, in his opinion, they are not, his refusal to give 
them can not ordinarily be assigned for error. 

At the trial the defendant called several witnesses who saw the 
debris and ashes after the fire, and offered to introduce in evidence 
the estimates or opinions of said witnesses, based upon what they 
sai, as to the quantity of goods lost by the plaintiff. This evidence 
was’ excluded, and we think properly. Apart from the considera- 
tion that the opinions sought to be elicited were based upon data 
too uncertain and equivocal to be of any value, the case is not one 
which properly admitted of expert evidence. 

It was for the witnesses to describe what they saw, and if any re- 
liable conclusions could be drawn from the appearance of the de- 
bris and ashes as they appeared some time after the fire, the jury 
were as well qualified as the witnesses to draw such conclusions. 
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Certain criticisms are made upon the conduct of the judge during 
the course of the trial. On that subject we adopt, as expressing 
our views, the following portions of the opinion of the appellate 
court pronounced by Moran, J.: 

“Complaint is made of the course of the trial judge in interfer- 
ing witk the cross examination of some of the witnesses, and be- 
cause of remarks made in ruling on points in reply to the arguments 
of counsel. The cross-examinations were, in some instances, inor- 
dinately extended, and it is in the discretion of the court to confine 
counsel within reasonable limits. We find no abuse of such discre- 
tion in this case. While patience and gravity of bearing is an es- 
sential part of justice, the judge has the direction of the trial, and 
is much better able to perceive what is unnecessary than counsel 
who is engaged in a heated contest with the witness. The remarks 
or comments of the court mainly complained of were made in ruling 
upon objections, and are statements that the evidence upon certain 
points was thus and so. 

The admissibility of evidence offered, frequently depends upon 
the evidence already introduced, and it is not unusual for the court, 
in ruling, to allude to such evidence as in the record, to make his 
meaning plain. | 

This, of course, should be done in such manner as to express no 
opinion as to what such evidence proves. Owing to the regard 
which is paid by jurors to the opinion of the judge, he should use 
great caution in expressing his opinion on any question which it is 
the province of the jury to determine. But every unguarded ex- 
pression of the judge in stating reasons to counsel for his rulings, 
can not be treated as a ground for granting a new trial. To do so 
would be to greatly embarrass the administration of justice. 

The jury were told that they were the judges of the weight of 
the evidence, and of the credibility of the witnesses, and were given 
the usual instructions as to the preponderance of the evidence, and 
from the whole course of the trial, no doubt, thoroughly understood 
that it was their province to determine what were the facts estab- 
lished by the evidence. We are of the opinion that the inadvertent 
remarks of the court did not, in fact, operate to the injury of ap- 
pellant, and do not constitute such error as to require us for that 
reason to reverse the case.” 

After a patient examination of the whole record we fail to find 
any error of law which in our judgment is material The judgment 
of the appellate court will therefore be affirmed. Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


W. H. ALEXANDER er at. 
US. 


NORTHWESTERN MASONIC AID ASS’N.* 


Certificates in a benevolent society stipulated that the sums named therein 
should be paid to ‘‘ his devisees or heirs at law.” To a question in the 
application to whom he desired the fund paid, the insured had answered, 
‘to my heirs or assigns that I may hereafter elect. The insured died 
intestate leaving a widow, farther, mother, sister and brothers. 


Held, That in the absence of evidence of a contrary intention, the term heirs 
at law will be given their strict legal meaning, and the fund will be de- 
creed to those entitled to the personal property as heirs at law. 


Held, That under the law of [llinois, in the absence of children, the widow 
would be the heir at law entitled to the fund. 


W. I. Cutver for the Northwestern Masonic Aid Association. 

Epwin Watxer for Mrs. Josephine Alexander. 

Messrs. Cratty Bros. & Asuorarr for Willard, Eunice, Serotia, 
Charles, John and E. Frank Alexander. 


Crate, C. J. 

This was a bill of interpleader brought by the Northwestern 
Masonic Aid Association, a corporation organized under the laws of 
this State, in which it is alleged that the association was organized 
on the 27th day of June, 1874; that the object for which it was 
formed was to secure pecuniary aid to the widows, orphans, heirs 
and devisees of deceased members; that on the 28th day of January, 
1882, the association issued and delivered to Elijah S. Alexander 
three certificates under which it agreed to pay, upon the death of 
Alexander, the sums therein named, amounting in the aggregate to 
$8,500 to his devisees or heirs at law. 

It is also alleged that Alexander died on the 23d day of February; 
1886, leaving no will or devisee; that proofs of death have been 


* Decision rendered, November 15, 1888. 
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duly made, that the association is ready and willing to pay the 
amounts named in the certificates to the person or persons entitled 
thereto; that Josephine P. Alexander, widow; Willard H. Alexan- 
der, farther; Eunice L. Alexander, mother; Serotia A. Alexander, 
sister; Charles E., John F., and Edward Frank Alexander, brothers 
of the deceased, make claim to the $8,500. 

The bill prays that the parties named may be made defendants, 
that they may interplead and settle and adjust their demands and 
differences between themselves; that the fund should be distri- 
buted by decree between those entitled thereto. Josephine P. Alex- 
ander, the widow, answered the bill admitting in substance all its 
material allegations and set up her claim to the entire fund as sole 
heir of the deceased. 

The defendants, Willard H., Eunice L., Serotia A., Charles E., 
John F. Alexander answered the bill and set up that they were en- 
titled to receive five-sixths of the fund, and they deny the right of 
Josephine Alexander, as widow or otherwise, to have or claim any 
part of the fund. Edward Frank Alexander answered the bil! and 
admitted all the material allegations therein; he set up that he as a 
brother of the deceased, and prayed that the court might make 
proper distribution of the fund according to equity. 

The administrators of the estate of the deceased filed their an- 
swers disclaiming all interest in the fund as administrators. 

In addition to the facts disclosed by the pleadings it may be 
proper to state that the association furnished blanks for applications, 
and deceased made his application, which was approved January 
28, 1882. The application contains this clause: “To whom do you 
desire the money to be paid in case of death; state names, what re- 
lations and how the money shall be divided?” (Ans.) “To my heirs 
or assigns that I may hereafter elect.” Three certificates were is- 
sued on same day, January 28, 1882, each in like language in that 
respect, in which the association “do promise and agree to pay his 
devisees, or to the heirs at law of said Alexander,” etc., sums aggre- 
gating $8,500. Alexander died intestate February 23, 1886, leaving 
no child or descendants of child. 

The circuit court entered a decree April 23, 1887, finding all the 
material allegations in the bill to be true, and that the “ widow is 
the sole heir at law to the personal property of said deceased, and 
that said other defendants have no right, title or interest in said 
sum of money, or any part thereof.” 

The decree of the circuit court was affirmed in the appellate court. 
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There is no controversy in this case in regard to the facts which 
control the decision of the question involved. Alexander, the per- 
son named in the certificates, died intestate, leaving no child or des- 
cendant of a child, but he left a widow, father and mother, one sis- 
ter and three brothers. It is not claimed, as we understand the ar- 
gument, by either side that the fund is assets belonging to the es- 
tate of the deceased which would pass to the administrators to be 
used by them in the payment of debts and in the settlement of the 
estate, but it is conceded that the fund should be paid to the per- 
son or persons named in the certificates. 

The real question for determination seems to be one of construc- 
tion, in other words what does the contract entered into between 
Elijah S. Alexander and the Northwestern Aid Association 
mean; to whom, by the terms of the contract, shall the fund be 
paid. In placing a construction on the contract of the parties it 
must be remembered that in the use of the words named in the 
policies it will be presumed the parties had in view the disposition 
of personal assets and not real property, as they were dealing only 
with the disposition of personal assets. 

The association by the terms of the contract as stated in the cer- 
tificates “ within sixty days after receipt of satisfactory evidence of 
the death of Elijah S. Alexander” “do promise and agree to pay to 
his devisees or to the heirs at law of said Elijah 8. Alexander ” the 
amount therein named. 

If Alexander had executed a will and therein devised the fund to 
a person or persons therein named, such person or persons beyond 
all doubt would have been entitled to the fund, but as no will was 
made there are no devisees to take, and we must now determine 
what was intended by the use of the words “to the heirs at law of 
said Elijah S. Alexander.” In Richards vs. Miller (62 Ill. 420), this 
eourt had occasion to place a construction on a clause in a will 
where substantially the same language was used as is contained in 
the certificates under consideration. There Francis Miller, a mar- 
ried woman, executed a will; she first directed the payment of funeral 
expenses and debt:, after which she made various specific bequests 
among which was one of $2,000 to her husband, John H. Miller. 

The testator then added a residuary clause as follows: “I give 
devise and bequeath to my heirs at law the remainder of my estate.” 
The testatrix died without children or descendants of children but 
left surviving her a husband and brothers and sisters. During the 
settlement of the estate a controversy arose between the husband 
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and brothers and sisters of the deceased in regard to the construc- 
tion to be placed upon the words “heirs at law” as used in the or- 
dinary clause of the will, and it was then held that the words em- 
ployed will be persumed to have been used in their strict and 
primary sense unless the context shows them to have been used in 
a different sense. When not thus explained the legal and technical 
meaning will be enforced; that the word heirs unexplained by the 
context will be held to mean the persons appointed by law to suc- 
ceed to the estate in case of intestacy. 

It is there said “ Where the will gave the residue of the estate to 
the heirs at law uncontrolled by any other words, the property must 
descend according to the law of the place.where it is situated and 
where the will is to be carried into effect.” 

We might quote more from the opinion which has a direct bear- 
ing on the case, but it will not be necessary to do so, the court in 
plain and unmistakable language held that as the husband was an 
heir under the statute he was entitled to share in the distrioution 
of the estate. We are unable to distinguish this case from the one 
cited supra. The language construed in the Miller case was found 
in a will while here the same language is found in a certificate or 
policy of life insurance, but this fact is of no importance, the rule 
of construction which should control in the one case should also 
govern in the other. 

The language used in the Miller case and in this case will be 
found to be identical, in the former, “I give, devise and bequeath 
to my heirs at law the remainder of my estate,” while in the latter 
the language is, “ Do promise and agree to pay to his devisees cr 
to the heirs at law of said Elijah S. Alexander.” It is, however, 
said the fact that provision had been made for the widow of 
Alexander under other life policies which had been made payable 
directly to her, may be taken into consideration in construing the 
certificates of insurance. It will, however, be observed that in the 
Miller case there was a special devise of $2,000 to the husband and 
yet he was allowed to take as an heir under the residuary clause 
in the will. 

Rawson vs. Rawson (52 IIl., 62), is also a case involving the con- 
struction of a clause in a will similar to the provision in the certiti- 
cates. It provided that the remainder of the testator’s property 
should be distributed to his heirs at law according to the statute of 
Illinois in such case made and provided. 





1889.| Alexander et al. vs. Northwestern Masonic Aid Ass'n. 29 


The testator left no children, but his widow, parents, brothers and 
sisters survived him. The court held that under the language used 
the widow was entitled to take under the will, and among other 
things said: “Our conclusion is that there is nothing in the will 
calling for a particular or special construction upon the terms 
‘heirs at law,’ as used in the will; it must be interpreted according 
to its strict technical import; that heirs at law are as made so by 
the statute, and are the person or persons in whom the law casts 
the estate in case of intestacy; that the widow of the testator is 
within the contingencies specified in the statutes, and is the heir at 
law to this estate.” 

It is said in the argument by the use of the words “my heirs” in 
the application Alexander intended to designate his next of kin, and 
not his widow, as the person who should receive the amount named 
in the certificates. The question in the application as heretofore 
stated was as follows: “To whom do you desire the money to be paid 
in case of death—state names, what relations, and how the money 
shall be divided?” Ans. “ To my heirs or assigns that I may hereafter 
elect.” We do not think there is anything in the answer which dis- 
closes any intention in behalf of Alexander to have the fund, upon 
his death, pass to his next of kin. Indeed, there is no conflict as to 
the persons named as beneficiaries between the clause in the appli- 
cation and the clause in the certificates of insurance, each name his 
heirs. The clause in the application throws no light on the inten- 
tion of Alexander which is not found in the certificates of insurance. 

It is also claimed that the words heirs at law should be construed 
in their popular sense; “that Alexander must have intended those 
persons who in common parlance are understood to be heirs; 
whom the mass of mankind understand to be heirs.” We do not 
concur in this view; it is to be presumed that Alexander knew who 
was meant by the words heirs at law, and when he accepted a 
contract containing those words, in the absence of anything in the 
contract manifesting a different intention, we will presume that he 
adopted the legal meaning those words have when used in statutes, 
deeds and other instruments of writing by persons skilled in the 
use of such words: Gauch vs. St. Louis M. L. Ins. Co. (88 IIl., 252) 
is a case which has an important bearing in regard to the construc- 
tion to be placed upon the words involved in this case. There 
Gauch obtained a policy on his life payable to “his legal heirs or 
assigns.” He died, leaving surviving him a widow and children; by 
his will the policy was devised to the children; the widow renounced 





30 Report of Decisions. {Jan., 


the provisions of the will and elected to take under the statute. It 
was conceded that the policy did not pass to the children under 
the will of Gauch, and the question arose whether the term “legal 
heirs” as used in the policy included the widow; in passing upon 
this question it is said: In certain contingencies, brothers, sisters, 
parents, and even kindred in the remotest degree are heirs at law; 
but it would be absurd in the extreme to suppose that an individual 
having children, who should devise his property to his “legal heirs,” 
intended all his kindred should take. 

The legal presumption in such case would clearly be that he in- 
tended those to whom the law would give his property, real and 
personal, he dying intestate, and hence it is the actual capacity of 
inheritance at the time of the death of the owner of the property, 
and not the fact that a particular person might have inherited 
from him under a state of facts which did not exist that determines 
who is heir. If as held in the case last cited, it is the actual capac- 
ity of inheritance at the time of the death of the owner of the prop- 
erty that determines who 1s heir, no argument is needed to establish 
the right of the widow in the case to hold the fund as an heir of the 
deceased. 

The law of descent (chapter 39 of the Revised Statutes, and in 
the third division of paragraph 1, “ Rules of descent,”) provides that 
**when there is a widow or surviving husband, and no child or 
children or descendants of a child or children of the intestate then, 
after the payment of all just debts, one-half of the real estate and 
the whole of the personal estate shall descend to such widow or sur- 
viving husband as an absolute estate forever.” 

This clause of the statute establishes the right of the widow to 
claim the fund as heir within the meaning of the terms of the pol- 
icy. If Alexander at the time the contract of insurance was made 
had intended to make provision for his parents and brothers and 
sisters, doubtless thay would have been named as such in the certi- 
ficates of insurance, it is unreasonable to suppose that he had them 
in mind when the contract was made, otherwise they would have 
been mentioned as beneficiaries. 

The provision in the policy for the payment to the fund to the 
heirs at law was a very natural one indeed. When the policy was 
obtained Alexander had no children, it is true, but who can say that 
he did not intend by the certificate of insurance and by the use of 
the words heirs at law. to provide for children who might be thereaf- 
ter born unto him, or, onthe event that no living child or descend- 
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ant of a child should survive him, that then his widow should take 
the fund as sole surviving heir. 
The judgment of the appellate court will be affirmed. Affirmed. 
Bailey, J., having heard this case in the appellate court took no 
part in its decision here. 


SUPREME COURT OF TEXAS. 


McCORKLE 
vs. 
TEXAS BENEVOLENT ASS’N.* 


The by-laws of a benevolent society prescribed that notice of assessment 
should be sent to the members, and that non-payment within thirty days 
should forfeit membership. 


Held, That in the absence of any provision regarding the method of notice, 
mere nailing was not sufficient. It must be shown that the notice was 
actually received. 


Where the manager promised to draw on the member for assessments, and 
actually did so, no forfeiture will be enforced for non-payment of assess- 
ment where the insured was misled to believe that a draft would be made. 

Matrsir, J. 
The appellants are the widow and minor heirs of Calvin Mc- 

Corkle, and are entitled to recover of appellee the sum of $5,000 on 

a benefit certificate in the Texas Benevolent Association, unless Cal- 

vin McCorkle, at the time of his death, had forfeited his right to 

membership in the association on account of non-payment of dues. 

R. B. Parrott was the general manager of the corporation, and un- 

der its by-laws was authorized to collect all moneys due the asso- 

ciation from its members, with power to appoint deputies for this 
purpose. It was also made the duty of the manager to keep all ac- 
counts between the association and its members, to notify all mem- 
bers when contributions are due, receipt for all:money paid, and 
keep a roll of all members in good standing. The by-laws provided 
that “notice of such contributions shall be sent to each; and every 
member failing to pay such contributions within thirty days from 
date of notice: shall forfeit bis or her claim to any and all benefits 
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* Decisiou rendered, May 15, 1888. 
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of the association.” By a subsequent paragraph it is further pro- 
vided that “any person who shall fall in arrear for dues or contri- 
butions, after thirty days’ notice, shall cease to be in good standing, 
and shall forfeit all rights and claims to any and all benefits of the 
association; but such member can be reinstated by applying for 
proper form to the business manager, being duly examined by a 
regular physician, and found by him in sound health,” ete. It will 
be seen that the manner of sending the notice is not prescribed, and 
we think the sections of the by-laws in reference to notices set out 
above, fairly construed, must be held to mean that notice shall be 
given of an assessment before a failure to pay shall work a forfeit- 
ure of the rights and benefits of a member, and that the mere send- 
ing of a notice by mail, unless it is received, would not work a for- 
feiture. Courts should not construe.a clause in a policy of insur- 
ance so as to entail a forfeiture, unless it is plain that such construc- 
tion is correct. The appellee claims, that Calvin McCorkle forfeited all 
right to any benefit as a member of the association on account of his 
failure to pay a mortuary assessment levied on the 7th of April, 1883, 
and that he was never reinstated asa member. It having been shown 
that McCorkle was a member of the association in good standing, 
it devolved upon appellee to show that his rights had been in some 
way forfeited. In order to show such forfeiture, R. B. Parrott, the 
association’s manager, testified that notice of the mortuary assess- 
ment of April 7, 188%, was duly mailed to all members, including 
Calvin McCorkle; that he was suspended on 7th of May by opera- 
tion of law; and that he had never been reinstated. The fact of 
mailing the notice to McCorkle was the only testimony relied on 
to show that he had notice that the assessment had been levied. 
A letter from McCorkle to R. B. Parrott, dated October 17, 1883, 
strongly tends to show that no notice of the assessment was ever, 
in fact, received by him. The question rises whether the mailing of 
the notice is sufficient to work a forfeiture of appellants’ rights, 
In the case of Castner vs. Insurance Co. (50 Mich., 277, 15 N. W. 
Rep., 452), the language of the charter being that the member is to 
be “notified, by the secretary or otherwise, either by circular or 
verbal notice,” it.was held that it was necessary that a member 
should have actual notice of an assessment before he could be de- 
prived of his right to protection under his policy. In that case the 
court say: “In principle, it is not easy to distinguish the nature of 
the required notification from the office and object of the service of 
process, and there would seem to be as much reason for real notice 
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in the case in question as in the case of an action. The destruc- 
tion of a mail, or accidents preventing the delivery of matter, or 
even a considerable delay, might at any time, without fault of per- 
son insured, eventuate in wide-spread loss and injustice.” The rule 
laid down by the Michigan Court we think is fair and just to both 
parties, and should be followed. To deprive a person of his property 
rights without any notice is contrary to reason, and such a claim 
should not be enforced by the courts unless the terms of the con- 
tract plainly require it. As before stated, we are of opinion that the 
by-laws in question, construed as a whole, do not require a member 
to be suspended, unless he is in some way notified that an assess- 
ment has been made against him. No reason is perceived why an 
association such as this, which purports to have been organized for 
the mutual protection of its members, which acts through its regu- 
lar officers under a charter and by-laws, and resorts to assessments 
on its diving members to procure funds to discharge its obligations 
to its officers, and such of its members as may die, should not be 
governed by the rules of law that are‘applied to ordinary life-insur- 
ance companies. And it is said that the courts have with great 
uniformity applied to associations such as this the rules and princi- 
ples applicable to the contract of life insurance: May, Ins. § 550a, 
p- 843, and authorities cited in note. 

It is claimed by appellant that the Texas Benevolent Association 
is, by its own acts, and the acts of its officer and business manager, 
estopped from denying the membership and good standing of Cal- 
vin McCorkle at the time of his death; and in support of their pro- 
position they introduced in evidence a letter from Calvin McCorkle 
to R. B. Parrott, under the date of October 17, 1883, as follows:— 

Dr. Capt.: I received a notice, printed, to be filled out for reinstatement 
in T. B. A., which I am at a loss to understand. I received a notice of dues 
from your office, and at once paid it to Mr. Chadwick here, who said he would 
remit it with his own he had to send. I have received no other demand on 
me from T. B. A., and cannot understand why I am suspended. I am anxious 
to retain my membership, and so expressed to you, and, as I thought, it was 
understood between you and I that you would draw on me through bank at 
any time that I was in arrears, or likely to be. Believing that we understood 
each other in this arrangement, I have not taxed my memory with payments. 
Let me hear from you. Your friend, CALVIN McCorktr. 

In reply to this letter, under date of 19th, R. B. Parrott, as mana- 
ger of the association, after stating the amount of McCorkle’s in- 
debtedness, and also that a renewal could be affected by paying this 


sum, and furnishing a certificate of health according to a blank 
VoL. XVITL—3. 
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form inclosed, proceeds as follows: ‘Our promise to draw on you 
at sight was, of course, made in good faith; but, with our large and 
rapidly increasing membership, the noting of individual points has. 
become utterly impossible. Notices, in the first place, are sent 30 
days in advance, and it is taken for granted that all payments will 
be met. While the assessment is pending, our office force is kept 
constantly busy; and, as the greatest rush comes in closing up of an 
assessment, there would be little opportunity of running through 
our entire set of books, and follow individual instructions. More- 
over, were we to comply with every request to draw at sight, and 
parties fail to protect, the business manager, becoming personally 
responsible in the premises, would be ruined by a single assessment.” 
It was also shown that Parrott had on two occasions drawn drafts 
on McCorkle to cover assessments against him, which were duly 
honored. In rebuttal of this, Parrott testified that, at the time Mc- 
Corkle became a member, he fully explained the by-laws of the as- 
sociation to him, and impressed upon him the necessity of making 
prompt remittances. He further testified that McCorkle then said 
to him: “IfI fail to remit, you draw on me,”—to which the witness 
replied that, as business manager of defendant association, he could 
not make any such arrangement, and that if he drew on him at all, 
it could only be as an individual, and that the witness could not and 
would not obligate the association to do any such thing. The witness 
is positive that he never drew on McCorkle except when specially re- 
quested by letter or telegram, and that he never had any individual 
arrangement for drawing money even in the individual capacity of the 
witness for assessments or dues. It will be seen from the extract 
above, that while the manager of appellee, in histestimony on the trial, 
qualifiedly admits that he may have made an arrangement to draw 
on McCorkle for his dues and assessments, he attempts for the first 
time to make it appear that he made it, if at all, in his individual 
capacity; whereas, in his previous letter to McCorkle, he admits, 
without qualification, that he did promise to draw, and that the 
promise was made in good faith, but it had become inconvenient of 
performance. It may be conceded that Manager Parrott informed 
McCorkle that the association would not be bound by any drafts 
that he might draw on McCorkle, and yet McCorkle may well have 
relied on the promise that he would draw. A reasonable construc- 
tion of the declaration of Parrott to the effect that the company 
would not be bound by any draft that he might draw on Mce- 
Corkle is, that if McCorkle failed to pay the draft, the company 
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would not be bound by reason of the fact that Parrott had drawn 
it, but that McCorkle would be in the same attitude in reference to 
the company as though ro draft had been drawn. It seems that 
McCorkle was a traveling man, residing in Austin, but that he was 
absent from home much of his time; and an arrangement by which 
Parrott, in his individual capacity, should draw on McCorkle to 
meet assessments, or in anticipation of them, would, we think, be 
in the apparent scope of the authority of appellee’s general man- 
ager. It is clear that McCorkle was misled by representations 
made by the manager of appellee in furtherance of its business; 
that he relied on the representations, and, in consequence thereof, 
failed to pay his mortuary assessments that he would otherwise 
have paid, and that he was for that reason suspended; and that 
after his suspension, it was impossible to comply as to appellee’s 
requirement that he should furnish a certificate of health, for the 
reason that his health had become impaired; but he did offer 
to pay up all dues. In view of these facts, we are of opinion that 
appellee is estopped to insist that, at the death of McCorkle, he had 
forfeited his benefit certificate m the association. Any agreement, 
declaration, or course of action on the part of an insurance com- 
pany which leads a party insured honestly to believe that by con- 
forming thereto, his policy will not be forfeited, followed by due 
conformity on his part, will and ought to estop the company from 
insisting upon the forfeiture, though it might be claimed under the 
express letter of the contract : Insurance Co. vs. Eggleston, 96 U. 
S., 577; Appleton vs. Insurance Co., 59 N. H., 544, et seq. In this 
instance, in addition to his promise to draw, Parrott had actually 
drawn two drafts on McCorkle which had been honored; and the 
association should not be permitted to profit by the failure of its 
manager to carry out his agreement in reference to its business. 

For the errors indicated, we think the judgment should be re- 
versed and remanded. 

Srayron, C. J.--Report of commission of appeals examined, their 
opinion adopted, and the judgment reversed, and cause remanded. 
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Where an insurance policy provides that if the insured shall procure addi- 
tional insurance without the consent of the insuring company, the policy 
shall be void, and that the agent has no authority to modity any of its 
conditions, and the insured procures additional insurance on a represen- 
tation of the agent that it will be all right, and the property is destroyed 
by fire, the company is not estopped to deny its liability, although the in- 
sured, through no fault or fraud of the company or its agent, had never 
seen the policy, and although the agent had authority in a certain way 
to consent to additional insurance, and had done so in other cases; he 
not having consented in this case within the line of his authority, or in 
the manner prescribed by the policy. 


After the loss the company was informed by its agent that there was addi- 
tional insurance on the property destroyed, coutrary to the terms of the 
policy, and that he knew of such insurance at the time it was procured, 
and had assisted in procuring it, but, not being requested to consent, 
and not remembering that his consent was necessary to the additional in- 
surance, had not indorsed it on the policy, as required. The company 
replied, stating it supposed this would be a waiver of its rights on the 
subject of additional insurance. The company’s adjuster subsequently 
requested the assistance of the insured in adjusting the loss, and offered 
him a portion of the policy in full satisfaction. The insured testified that 
the adjuster said nothing about the additional insurance, but the adjuster 
testified that he told insured that the company was not legally bound to 
pay any part of the loss on account of the additional insurance. Held, 
that the question whether the company had waived the condition of its 
policy in regard to additional insurance should have been submitted to 
the jury. 


T. W. Arwoon, for Appellant. 


Norris & Norris, for Appellee. 
Monrsg, J. 


This case has been once before in this court, and will be found 
reported in 32 N. W. Rep. 660. Upon a trial since then, in the cir- 
cuit, the defendant had judgment; the court instructing the jury to 
find a verdict in its favor. It is claimed by the counsel for the de- 
fendant that the case as presented upon this last trial dues not dif- 
fer materially from the case made at the first trial, and that the rul- 
ing of the circuit judge was in accord with the decision of this 


* Decision rendered October, 5, 1888.—From Nortiwestern Reporter. 
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court, as above reported. But the counsel for the plaintiff con- 
tends that the evidence taken on the last trial, and contained in the 
record now before us, differs from that taken before in this: First, 
there is testimony now, not presented before, that the plaintiff never 
had his policy in his possession, and therefore knew nothing of the 
clause which governed the ruling of this court in its former opin- 
ion; second, that it is now shown that the agent, Quinn, did have 
authority to consent to the taking of other insurance; third, that 
there is testimony in the present record tending to show that, after 
the fire, with full knowledge of all the facts, the defendant, by its 
acts, waived the forfeiture of the policy, if any such forfeiture had 
taken place. It appears from the record that the plaintiff testified 
on the last trial that Quinn asked him where his policy was, and 
plaintiff replied that he had never had it. Quinn says: “I know 
now you never had it.” Queen then said that the consent for the 
alditional insurance ought to be indorsed upon the policy, but 
bat that he could enter it upon his books,—make a memorandum of 
it,—and it would be just as well. He went and got his book, but 
plaintiff did not see him write anything in it. Queen denies that 
any such thing took place. The plaintiff's excuse for not testifying 
to this fact upon the first trial is that he was not asked about it. 
Quinn also testified on the last trial that, as agent of the company, 
he had power to consent to other insurance, and had done so re- 
peatedly. This fact did not appear in the record before us of the 
first trial The extent of his authority to consent, however, was by 
indorsing the same upon the policy, and reporting such indorse- 
meut immediately to the company. The plaintiff testifies also that 
he never saw the policy in suit before the fire, but that this policy 
was a renewal of one which he had upon the same property before, 
which policy he thinks he read, and probably got the idea from 
reading it that he must get the consent of the company before tak- 
ing additional insurance. We do not think that these additional 
facts, as testified to by the plaintiff and Mr. Quinn, materially change 
the status of the case. As we said when the case was here before, 
it was the duty of the plaintiff to know what his contract of insur- 
ance was, and the insured must be held to a knowledge of the con- 
ditions of his policy, as he would be in the case of any other con- 
tract or agreement. The fact that plaintiff had never seen his pol- 
icy does not help him any more than the fact that he had not read 
it, which appeared upon the first trial. There is no adequate reason 
shown why he could not have seen the policy had he desired to do 
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so, and the same was not kept from him through any fault or fraud 
of the defendant or its agent. It was delivered to Mr. Whitney, 
with his knowledge and consent, who assigned it back to him before 
the commencement of this suit. The fact that Quinn had authority, 
in a certain way and manner, to consent to the taking of the addi- 
tional insurance, and had done so in other cases, does not aid plaint- 
iff. He did not consent in this case, within the line of his authority, 
or in the manner prescribed by the policy; and it is not shown that 
he was authorized to waive any of its provisions. The case, there- 
fore, in this respect, stands as it did before, controlled by the clauses 
in the policy providing that the policy should be void if the insured 
procured further insurance without the indorsement of the consent 
of the company upon the policy, and that the agent has no author- 
ity to waive or modify this condition. 

But we think that the question of waiver should have been sub- 
mitted to the jury. It appears that on the day of the fire Quinn 
informed the company by tzlegraph of the loss. The secretary of 
ths company, at Chicago, upon the same day wrote to Quinn in ref- 
erence to the fire. Quinn replied by letter of date December 39, 
1884, three days after the fire, in which he stated to the company 
that there was this additional insurance upon the property in the 
Millers’ Mutual Insurance Company, of Lansing, and, as there was 
no indorsement of permission in his record of contents of policy, he 
would mak an explanation of his knowledge of such additional in- 
surance. He then proceeds to state in his letter, substantially as he 
testified on both trials, that Cleaver, who was a client of his, came 
into his office, and said that the agent of the Millers’ Mutual Insur- - 
ance Company had examined his mill, and had urged him to take in- 
surance; that he had mae up his mind to take $2,000 in that com- 
pany. Queen look over the application, and “filled up” some of 
the answers. He understood that the Millers’ Mutual Insurance 
Company had agreed to accept this application, and carry the insur- 
ance, and knew that Cleaver had received the policy afterwards: 
He further stated in this letter that nothing was said by Cleaver 
about getting consent for other insurance, and, his attention not be- 
ing called to it, he (Quinn) did not think about there being no per- 
mission for the other insurance. “If he had asked for it, [ would of 
course have consented, as the property would stand more insurance, 
and Cleaver is a first-class man.” The letter concludes as follows:— 

The property is totally destroyed, and the loss is complete. The origin of 
the fire is unknown. Cleaver lives on farm in country, and was not here. 
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His partner, Wilder, lives in the village, and when awakened by-watchman, 
the mill, which is some distance from the village, was all on fire. The alarm 
was given at three o’clock in the morning, at which time it was a mass of 
flames. It had unquestionably been on fire some time previous, as I was told 
by a farmer who lives near town; he observed the light at half past 1. 
Wilder, partner in running mill, was in there until 10 o’clock at night, and 
says when he left everything was secure. The firm was doing a good busi- 
ness, and had heavy stock on hand, and the fire, no doubt, is a great loss 
both to Cleaver and the firm. Our village is getting badly scorched by fires. 
We had another heavy fire—Wilcox & Weal’s planing mill—last night. For- 
tunately the policy I had on the mill expired last spring, and they would not 
renew with me. Yours truly, T. C. QUINN. 
P. S.—Cleaver never has had possession of your policies for either year, 
nor in fact has he ever seen them. I delivered them to agt. of Whitney. the 
mortgagee, who forwarded the policy to hini. T. C. Q. 


The secretary replied as follows:— 


Loss. CuicaGo, January 5th, 1884. 

T. C. Quinn, Esq., Agt., Caro, Mich.—Drar Sir: Yours of the 30th ult., 
giving us further information in regard to loss under policy 55,313, Jas. W. 
Cleaver, is received. We presume that the conversation that you had with 
Mr. C. in regard to the other insurance will be a waiver of any rights we 
might have under our policy on this subject of additional insurance without 
notice. Our adjuster will be able to give this loss attention some time next 
week, and will make a thorongh investigation of the origin of the fire, value 
of the property, etc. If it is totally burned up as you say, there is no spe- 
cial hurry. Yours truly, R. J. Smirn, Secy. 

It will be seen by this last letter that the company, after reading 
Quinn’s statement of the facts of his connection with the taking of 
the additional insurance, supposed that they had waived any forfeit- 
ure of the insurance contract, because of the non-indorsement of 
consent to the same upon the policy. In February, 1885, their ad- 
juster, one Berne, appeared at Caro. Before that time Mr. Cleaver 
or his attorney was notified to measure the shafting, gearing, etc., 
about the mill, so that an accurate account could be taken. Berne 
sent for Cleaver, who lived five miles out in the country, and was 
with him nearly two days. Cleaver testifies that he said he was an 
adjuster of the company, and had come to adjust his loss. He 
wanted Cleaver to furnish length of belts, shafting, and size of pul- 
leys. Plaintiff told him he could not do it, but would find Mr. 
Adams, who could. He got Mr. Adams, who made a statement of 
length of shafting, size of pulleys, length of belts, length of the ele- 
vator, size of the bolts to the stones, and the size and number of 
the stones, and went through the mill generaliy; that Berne made 
objections finally to paying the whole loss, because the application 
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stated that the mill had not settled, and he had ascertained that it 
had settled, and offered plaintiff $2,000 in settlement of the loss, 
which plaintiff refused. Cleaver swears that Berne did not say any- 
thing about the taking of the additional insurance, or assign any 
other reason than that of the mill settling why he would not pay the 
full amount of the insurance. Berne admits that he required the 
statement, and that plaintiff procured Adams, who went with him 
to the ruins, and there estimated the value of the property. He 
says: “ Plaintiff furnished me with everything I asked him for.” 
Admits offering him the $2,000, but swears that he brought the 
matter of additional insurance to Cleaver’s attention, and told him 
that the company was under no legal obligation to pay him any of 
the insurance on that account; that his policy was violated, but that 
he offered him this amount because he thought the fire was a fair 
one, and that $2,000 was the fair value of his loss, added to what 
he would receive from the other company. It will be seen that the 
defendant company was notified about the 1st of January of this 
fact, now relied upon to void this policy, but supposed that they 
had probably waived it. They did not notify the plaintiff that they 
intended to take advantage of this additional insurance, at least un- 
til after their adjuster had been sent to Caro, and had asked of 
Mr. Cleaver, and received from him all the information they asked 
for in relation to the extent and value of his loss; taking two days 
of his time, and the services of another man besides. This informa- 
tion, time, and labor asked by the company, and furnished by the 
plaintiff, was wholly unnecessary under the defense made in this 
suit. The undisputed action of the company, and the course pur- 
sued by its adjuster, if the testimony of the plaintiff was believed, 
that Berne made no point of the taking of the additional insurance 
as a reason why the insurance should not be paid, were sufficient 
under the previous rulings of this court to warrant the jury in find- 
ing a waiver by the company of the defense made upon the trial, 
and to authorize a judgment in favor of the plaintiff for the amount 
of his insurance. And I am inclined to the opinion that such a 
waiver in law was made out, even if the testimony of the adjuster 
be taken as true, instead of that of the plaintiff: Carpenter vs In- 
surance Co., 61 Mich., 625, 645, 28 N. W. Rep.,749; Marthinson vs. 
Insurance Co., 31 N. W. Rep., 291; Cobbs vs. Association, 36 N. W. 
Rep., 222. The judgment must be reversed, and a new trial granted, 
with costs of this court to plaintiff. Campbell and Long, J. J., did 
not sit. The other justices concurred. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


E. EVERETT BURDON er at. j 


Us. > 


MASSACHUSETTS SAFETY FUND ASS’N er au) 


The certificates of a benevolent association provided that upon the death of a 
member an assessment should be made, and the sum collected sbould be 
paid. Also that the sum of ten dollars should be paid by the holder to 
establish a safety fund, the interest of which should be divided among a 
certain class of certiticate holders when the fund had reached a certain 
figure, and also all further receipts for the fund, also that in the event of 
failure to pay the maximum indemnity promised at a certain time, the 
society should convert the fund into money and divide among the certi- 
ficate holders. On the back of the certificates substantial protection was 
promised to the families of members through the fund, 

Held, That the safety fund could not be attached to secure a claim. 


Held, That upon the dissolution of the corporation, the safety fund must be 
divided pro rata among the certificate holders or their legal representa- 
tives who have not benefited from an assessment. It cannot be applied 
to the settlement of death claims. 


Statement of Facts. 
The certificates of a benevolent association provided as follows: 


The Massachusetts Safety Fund Association, of Boston, Mass., in considera- 
tion of the representations, etc., made in the application herefor, and of the 
admission fee paid, and of the sum of ten dollars to be paid to said association 
to create a safety fund, etc., does hereby issue this certificate of membership 
in said association, under the safety fund and endowment system, tu > 
with the following agreements: ‘That said association will cause tu be de- 
posited said sum of ten dollars, when received, with the Boston Safe Deposit 
& Trust Company, for the uses and purposes of the association as hereinafter 
expressed ; and shall, at the expiration of five years from January 1, 1882, if 
said safety fund shall then amount to one hundred thousand dollars, or when- 
ever thereafter said sum shall be attained, make a semi-annual division of 
the net interest received therefrom pro rata among all the holders of its certi- 
ficates in force ugder said syst2m at such times, who shall have contributed, 
five years prior to the date of any such division, their stipulated proportion 
of said fund, by applying the same to the payment of their future dues and 
assessments; and that whenever said fund shall amount to one hundred thou- 
sand dollars, all subsequent receipts therefor shall be divided by the said as- 


* Decision reniere i, september 4, Lass. 
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sociation in like manner as the interest. Said association further agrees that 
if at any time after said fund shall have amounted to one hundred thousand 
dollars, or after five years from January 1, 1882, if that amount shall not 
have been attained before that date, it shall fail by reason of insufficient 
membership, or shall neglect, if justly and legally due, to pay the maximum 
indemnity provided for by the terms of the certificate issned by it under said 
system. and such certificate shall be presented for payment to said association 
by the legal holder thereof, accompanied by satisfactory evidence of its fail- 
ure to pay, after demand upon it, within the time herein stipulated for lim- 
itation of action, then it shall be the duty of said association to at once con- 
vert said safety fundinto money, and divide the same (less the reasonable 
charges and expenses for the management ani control of said fund) among 
all the holders of certificates then in force under said system, or their legal 
representatives, in the proportion which the amount of each of their certifi- 
cates shall bear to the amount of the whole number of said certificates in 
force. And said association further agrees that so long as any certificate of 
membership under said safety fund and endowment system shall remain in 
force, said fund shall be in nowise chargeable or liable for any use or purpose 
except as above mentioned. Upon the death of the member aforesaid, while 
this certificate is in force, all the conditions hereof having been conformed to 
by said member, and on the receipt by the president or secretary of said asso- 
ciation of satisfactory proofs of such death, an assessment shall be made upon 
the holders of all certificates in force under said system at the date of such 
death, according to the table of graduated assessment rates given thereon, as 
determined by the respective ages and the number of such certificates in force 
at the date of such death; and the sum collected thereon shall be paid; pro- 
vided, however, that in no case shall the payment upon this certificate, in the 
event of such death, exceed one thousand dollars, less any balance due said 
association for dues, assessment, or safety fund, to 
Auten, C. J. 

The principal questions arising in the present case are as to the 
disposition which shall be made of the safety fund, so called, which 
has been accumulated, and which now amounts to about $19,000. 
There is nothing in the statutes of the commonwealth which aids 
in determining these questions, and the determination of them must 
depend wholly upon the terms of the contracts which the associa- 
tion made with those who took its certiticates. These certificates 
were in two forms, but no distinct question has been presented or 
arises under the second form of certificate. ‘t does not appear 
that there were any claims for losses by death under this form; and 
only $75 went into the safety fund from holders under it. The 
counsel for the certificate-holders makes no special contention in re- 
gard to this amount, and the questions may be dealt with as if the 
whole of the safety fund came from holders of certificates under the 
first form. By the terms of the contract, the safety fund is not in 


any event directly liable for death losses. It is rather a fund for 
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the benefit of living certificate-holders, than security for the pay- 
ment of money to the representatives of deceased holders. The 
certificate is explicit upon this point. Upon the death of a mem- 
ber, all that the association undertakes to do is to make an assess- 
ment upon the holders of all the certificates in force at the date of 
the death, and to pay the sum collected thereon, not however in any 
case exceeding $1,000. The safety fund was to inure to the bene- 
fit of members of five years’ standing, by having the income from 
it, after five years, or after the accumulation should have amounted 
to $100,000, applied to the payment of their future dues and assess- 
ments. If the association should fail to pay the indemnity provided 
for in the certificate, then the safety fund was to be converted into 
money, and divided among all the holders of certificates then in 
force. It was not to be drawn upon to make good the indemnity 
for a death loss, and there was a further express stipulation that 
“said fund shall be in no wise chargeable or liable for any use or 
purpose except as above mentioned.” Now, it is true that the as- 
sociation failed at an earlier period than was expressly provided for; 
that is to say, it failed before the safety fund amounted to $100,000, 
and before five years had elapsed. But, under the clause last cop- 
ied above, no other use is to be made of the safety fund than to ap- 
ply it as above mentioned. The persons who make claim for death 
losses contend that this result will work an injustice, and that 
holders of certificates understood, and had reason to understand, 
that the safety fund was to provide a security for the death losses. 
This argument is founded on a statement on the back of the certif- 
icates that this association will provide material and substantial 
protection for the families or other dependents of deceased mem- 
bers, by means of the safety fund, which combines an improved 
plan of co-operative protection with a safety-fund deposit, thereby 
rendering all the members and their dependents perfectly secure, at 
the lowest possible rates. But this statement is no part of the con- 
tract. It is only gencral language, not designed to supersede the 
necessity of reading the contract itself. There was another notice 
on the back of the certificate, directly cailing upon the holder to 
“read carefully all the conditions of this certificate,” and adding, 
“No person should be a party to a contract without knowing all 
its conditions.” However fallacious and visionary the hopes in- 
spired by this form of life-insurance might be, and however ill-ad- 
vised its provisions, we find nothing to vary the rights of the par- 
ties, as ascertained from the terms of the contract into which they 
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have allowed themselves to enter. The court cannot act as a special 
providence to protect one class in particular, where all are or may 
be losers. All we can do is to take the contract as we find it. It 
follows that upon the death of a member no attachment could be 
made of the safety fund, nor any action at law be mainta ned 
against the association, unless upon a refusal to lay an assessment 
upon the hoiders of certificates in force. The actions which were 
brouxht appear to have been brought under the misconception that 
the association had bound itself to pay $1,000. It had only bound 
itself to lay an assessment, and to pay over the amount collected 
thereon. For a refusal to lay such an assessment it may be that 
an action at law would lie; but the more appropriate remedy would 
be by a proceeding in equity to compel the association to lay the as- 
sessment. One of the conditions and agreements expressed upon 
the face of the certificate is that “the person to whom the certifi- 
cate is issued agrees to pay to said association, upon each certificate 
that shall become a claim, an assessment. in accordance with the 
table of graduated assessment rates, as printed hereon, within thirty 
days from day on which notive bears date.” For a failure to make 
such payment, the certificate would become null and void. This 
was the security furnished for payment of death losses, and the 
way in which the safety fund was expected indirectly to improve 
this security was by ultimately furnishing a fund to enable certifi- 
cate-holders to pay their assessments. Such is the plain language 
of the contract, and such is the construction which has been given 
to similar contracts in all the cases but one that have been brought 
to our attention. The single exception is in Lueder vs. Insurance 
Co. (4 McCrary, 149); but the decision of the district judge in that 
case is overruled or overborne by other decisions: Smith vs. Asso- 
ciation, 24 Fed. Rep., 685, 688; Eggleston vs. Association, 5 Mc- 
Crary, 484; Bailey vs. Association, 71 Iowa, 689; Newman vs. 
Association, 72 Iowa, 242; Rainsbarger vs. Association, 72 Iowa, 
191; In re Insurance Co., 9 Biss., 188; In re Association, 6% 
Cal., 392; Curtis vs. Life Co., 48 Conn., 98. The various attach- 
ments, therefore, must all be dissolved, and the claimants of 
death losses will tuke nothing from the safety fund, in conse- 
quence of the death of the holders of the certificates under which 
they claim; and the safety fund must be divided among all the 
holders of certificates in force, or their legal representatives, in the 
proportion which the amount of each of their certificates, that is, 
the certificates of each, bears to the amount of the whole number 
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of said certificates in force. The date to be adopted in taking this 
account will be the date of the filing of the bill for the dissolution 
of the association, namely, November 3, 1885, The subsequent pro- 
ceedings in the cause relate back to that date: Bank vs. Band, 23 
Pick. 480, 489; Mayer vs. Attorney-General, 32 N. J. Eq., 815. It 
must therefore be ascertained, by reference to a master if necessary, 
what was the whole amount of certificates then in force, and the 
amount of certificates then held by each holder; so that each may 
receive his percentage of the net amount to be divided. 

Certain matters of detail may be mentioned, with a view to avoid 
future questions. The legal representatives of holders of certifi- 
cates, who died without having incurred any forfeiture, and who 
have not had any benefit from an assessment, though not entitled 
to maintain any claim upon the safety fund in consequence of such 
death, will share in the division of the safety fund with other hold- 
ers of certificates in force. By the third condition upon the certifi- 
cates the same are to be null and void, if either the monthly dues, 
assessments, or the payment of $10 towards the safety fund, are 
not paid to the association on the day due. The monthly dues, by 
the second condition, are 25 cents on each certificate for expenses, ‘ 
payuble on the first day of each month, so long as the certificate re- 
mains in force. This payment for expenses means the expenses of 
carrying on the business of the association, and would cease to be 
due when the association ceased to carry on business. If, then the 
association stopped business on May 20. 1885, as we infer from the 
averments of the bill, though the fact is not distinctly stated, and 
nowhere clearly appears in the papers before us, a certificate would 
not be forfeited by the failure to pay the monthly dues after that 
date. In respect to the payment of $10 towards the safety fund, it 
might happen that the year from the date of the certificate had not 
expired on the third of November, 1885, so that the holder was not 
in default on that date. In such case, in order that his certificate 
may be treated as then in force, so as to entitle him to shure in the 
division of the safety fund, it must be made to appear that the pay- 
ment of the $10 was made within the year, though after that date, 
as it would be manifestly contrary to the true intent of the contract 
to allow holders to share in the division of the safety fund, who had 
contributed nothing towards it. Non-payment of any assessment 
duly made prior to November 5, 1885, within 30 days from the day 
on which the notice of such assessment bore date, would invalidate 
a certificate. This implies, however, that due notice of such assess- 
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ment was given, as provided in condition No. 4. By the terms of 
the certificate, the association, upon a division of the safety fund, 
was to be entitled to the reasonable charges and expenses for the 
management and control of the same, and this must be ascertained 
by the master, as directed by the single justice. Itis to be observed 
that only so much is to be retained for this purpose as will pay 
the reasonable charges and expenses for the managemen$ and con- 
trol of said fund, which was all deposited with the Boston Safe De- 
posit & Trust Company; and under this head general expenses of 
the association are not to be included, or, at any rate, no more than 
would be a proper proportion for the management and control of 
said fund. It has been suggested by the receiver that assessments 
for death losses may now be made under an order of the court. In 
answer to this it is sufficient to say that none of the holders of claims 
for death losses have made any application, either to the associa- 
tion or to the court, for such an assessment; and besides, it is ex- 
pressly found by the justice, before whom the cause was heard, 
that it would be futile to attempt to obtain any money with which 
to pay death claims by means of general assessments. This relieves 
us from the necessity of entering upon the consideration of the ques- 
tion whether, under other circumstances, the court could or would 
order such assessment to be laid, in the course of winding up an as- 
sociation of this peculiar character, and how far such a method of 
proceeding should be carried; a question, clearly, of some difficulty. 
See In re Insurance Co., 9 Biss., 188. A decree will be entered 
directing the Boston Safe Deposit & Trust Company to transfer the 
safety fund to the receiver, to be divided in pursuance of the fore- 
going opinion; and the reasonable costs and expenses incident to 
this litigation may be allowed by a single justice out of the fund. 
Decree accordingly. 





1889.] Farmers’ Mut.Ins.Co. vs. New Holland Turnpike RoadVo. 47 


SUPREME COURT OF PENNSYLVANIA. 


FARMERS’ MUTUAL INS. CO. 


Us, ? 


NEW HOLLAND TURNPIKE ROAD COMPANY.* ) 


The road of a turnpike company crossed a bridge owned by the county. The 
bridge having been destroyed by fire was rebuilt by the county, and the 
company voluntarily contributed one-third of the cost of rebuilding. The 
county was legally obligated to maintain the bridge. The company in- 
sured its interest in the bridge, which was afterwards burned a second 
time and rebuilt wholly by the county. : : 


Held, That loss of tolls was not covered by a direct insurance on the property 
and evidence of such loss was inadmissible to show an insurable interest. 


Held, That the voluntary contribution to the expense of rebuilding did not 
give the company an insurable interest. 
The facts of this case sufficiently appear in the syllabus.—Ep. 
Ins. L. J. 
H. M. Norra and A. O. Newpuer, Esgs., for Plaintiff in Evror. 
S. H. Reynoips and A. M. Frantz, Esgs., fur Defendant in Error. 


Green, J. 

We cannot understand upon what principle evidence was ad- 
mitted to prove loss of tolls on the turnpike road of plaintiff. 

The contract in suit was a policy of fire insurance on a bridge. 
The bridge having been destroyed by fire, if there was liability on 
the part of the insurance company, the measure of that liability 
would be the value of the loss, which would consist of the injury 
to the bridge. If the bridge was totally destroyed the loss would 
be the total amount of the insurance, but if only partially destroyed 
it would be the value of the injury. In no circumstances can 
there be a legitimate measure of liability on a fire-insurance policy 
which represents the loss of profits of a business which might be 
carried on at the structure destroyed, if it were standing. Such is 
not the contract of the parties. Neither is there any liability as 
for rent of the premises destroyed, or for any other advantage 


* Decision rendered, October 1, 1888. 
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which may have been derived from its use. If a period of time 
elapses before the building is restored, or if it is never restored, 
the liability of the insurer is not for a loss of the use or rental of 
the building, byt for the value of the loss, with interest on the 
same until payment is made. These fundamental principles, which 
are inherent in the contract of insurance, were disregarded when 
the plaintiff was permitted to prove the loss of tolls for non-user of 
the bridge while it was being rebuilt. For this reason we sustain 
the fourth assignment of error. 

We think it was also error to permit the county of Lancaster to 
interplead as a claimant. There was no contract of insurance 
with the county, and after intervening there could be no recovery 
as for any loss sustained by the county. There was no identity of 
interest in the bridge as between the turnpike company and the 
county. If the turnpike company had any interest in it, it was 
that interest which was represented by the amount of its contribu- 
tion ta the cost of the bridge, but in that contribution the county 
necessarily could have no interest. The whole of it belonged to 
the turnpike company, and no part of it, in any contingency be- 
longed to the county. The principle recognized in Miltenberger vs. 
Beacon (9 Pa., 198), has no application. We therefore sustain the 
tenth assignment of error. 

The more important question, however, is, whether the turnpike 
company had any insurable interest in the bridge. It is a novel 
question, but perhaps not difficult of solution. The basis upon 
which the insurable interest is claimed to exist is the fact that the 
turnpike company contributed $5,500 to the cost of erecting the 
bridge, being one-third of its total cost, $16,500. If this contribu- 
tion was compulsory, that is, legally compulsory, it would, perhaps, 
have to be admitted, that an interest in the bridge, legal or equit- 
able, would necessarily flow from it. For it cannot be supposed 
that the law would oblige any person or corporation to contribute 
directly to the cost of erecting a structure without conferring an 
interest in the structure which the law would recognize and enforce. 

While saying this, we do not, of course, refer to that kind of con- 
tribution which is accomplished by the payment of taxes. Such 
contribution is, of course, for public use, and confers no title or in- 
terest upon the taxpayer in structures which may be erected by 
public funds. 

But in this case there is no pretence of any compulsion upon 
the turnpike company. The evidence as to the payment of the 
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money is barren of information except as to the mere fact of the 
payment. There is absolutely no testimony to prove why, or upon 
what consideration, or for what purpose or reason, the turnpike 
company paid any part of the cost of erecting the bridge. It is 
not difficult to imagine a reason, since, as the company’s road — 
crossed the stream over which the bridge was erected it would be 
quite desirable for them to have a bridge over which persons using 
the road could travel. But while that might be a reason for the 
company building a bridge of its own, it was still the fact that the 
bridge was a public county bridge, free to all travel, built many 
years before by a private person, who transferred it to the county, 
and hence it was the property of the county exclusively. Being 
thus a free public bridge there could not possibly be any private 
estate or ownership in it. The turnpike company could charge no 
tolls for passing over it. They could exercise no acts of owner- 
ship over it. They could not ubstruct it nor take it down even to 
rebuild it without the consent of the county, and perhaps not even 
with such consent, as it was a part of the public highway. In 
point of fact, while the turnpike company did contribute the third 
part of the cost of its erection after the former bridge had fallen 
down, the county at that time paid the other two-thirds of the cost, 
and re-erected the bridge in discharge of its undoubted legal obliga- 
tion to do so. And so, after its destruction by fire in 1882, it was 
again rebuilt by the county as a public county bridge, in obedience to 
a general law of this Commonwealth: Act of May 5th, 1876, P. L., 
112, and the decree of this court, Meyers vs. Commonwealth, 17 
W. N.C.,9. All this was done without any cost to this plaintiff, 
who now enjoys the use of the bridge in the same manner and to 
the same extent as before the fire. The only injury the - plaintiff 
has sustained by the fire isin being deprived of the use of the 
bridge, not as its own, but as a part of the public highway, during 
the period of the reconstruction of the bridge. But for that injury 
the defendant was not responsible in any sense, and it never assumed 
an obligation to make compensation for it. The county was legally 
charged with the duty of rebuilding, and, however, an argument 
might be made against the county for not performing its duty in 
that regard with promptness, it is perfectly manifest that the breach 
of that duty by the county conferred no right of action against the 
defendant insurance company. 

What then remains to impose any liability upon the defendant? 


The bridge is restored without any expense to the plaintiff. Every 
Vou, XVIII —4. 
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right which the plaintiff enjoyed before the fire is enjoyed since, so 
far as the bridge is concerned, without any additional cost to the 
plaintiff. It may be remarked in passing that the right of the 
plaintiff in the bridge is only the public and common right of its 
patrons, as citizens, to use the bridge as a part of the public high- 
way. It is, therefore, not a right peculiar to the plaintiff in any 
sense. It may well be questioned, even if the plaintiff had an insur- 
able interest in the bridge, whether any injury has been sustained 
to that interest sufficient to impose any liability upon the defendant 
as an insurer. Suppose a recovery is permitted, and the plaintiff 
recovers the amount of the insurance money. As they are not 
obliged to expend the money in reconstruction, and yet reconstruc- 
tion has been accomplished without cost to them, they simply get 
back and keep the money they voluntarily contribute in 1868 to 
the construction of the bridge. But if the bridge had not burned 
down that money could not have been recovered. How, then, were 
they injured by the fire? They have the bridge as they had it 
before, without cost to them, and the diminution of their tolls dur- 
ing the period of reconstruction cannot be compensated in an action 
on the policy. For this reason, therefore, if for no other, we cannot 
discover any cause of action against this defendant. 

But independently of this consideration all the definitions of an 
insurable interest import an interest in the property insured which 
can be enforced at Jaw or in equity. Thus we said in Miltenberger 
vs. Beacon, 9 Pa., 188: “It is accordingly recognized as a rule in 
this department of the law that almost any qualified property in the 
thing insured, or any reasonable expectation of profit or advantage 
to spring from it, may be the subject of this species of contract, pro- 
vided it be founded in some legal or equitable title.” 

In Wood on Fire Insurance, 625-6, it is said, “A right, too, must 
be of such a nature, in order to constitute an interest, as the law 
will recognize and enforce, for mere woral title will not sustain an 
insurance.” Flanders on insurance, 288: “A mere general inter- 
est, not susceptible of enforcement, which does not specifically 
apply either in terms or by the operation of law is not insurable.” 
1 Wood, 656: “The interest must be enforceable either at law or in 
equity.” Wilson vs. Ins. Co., 19 Pa., 374: “Interest in the prop- 
erty insured is an essential link in the relation of insurance.” 
Sweeny vs. Ins. Co. 20 Pa., 342: “The rule is valuable and well 
founded that he who has no interest can have no insurance. That 
he must show his interest, and that it is the extreme measure of his 
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recovery, are the corollaries of the rule.” Imperial Fire Ins. Co. 
vs. Murry, 43 Pa.,,28: “Hence the court was correct in charging 
that the insurable interest of the lessees was to the extent of the 
value of the property which they were bound to replace.” See also 
Grevemeyer vs. Ins. Co., 62 Pa., 340. 

It is unnecessary to multiply citations. There was clearly no in- 
terest in the bridge belonging to the turnpike company which could 
be recognized or enforced either at law or in equity. There could 
not be any right of property of any kind, nor of possession, nor of 
custody. Even the use of it was not a use by the plaintiff in its 
corporate capacity, but a mere right of passage over it which be- 
longed to all citizens in common. The money which was contribu- 
ted to its construction by the plaintiff was a mere gratuity, which it 
was not bound to give and which it could never recover. In such 
circumstances there was no interest or property in the bridge as a 
structure, and hence no insurable interest capable of protection and 
enforcement. 

We sustain the first, second-and third assignments. 

Judgment reversed. 


SUPREME COURT OF GEORGIA. 


HOLCOMBE ror csr or Hamsurc-BrEMEN 
Fire Ins. Co. 


Us. 
RICHMOND & D. R. R. CO.* 


An insurance company in Georgia has no right of action in its own name 
against a railroad for the destruction of wood which it had insured, and 
for the loss of which it had paid. But the declaration may be amended 
by substituting the name of the insured for the use of the insurance com - 
pany. 

Where the evidence showed that on a former trial, the testimony was that 
the wood belonged to a firm, while the evidence now was that it belonged 
to an individual, it was for the jury to decide the ownership. 
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COURT OF APPEALS OF NEW YORK. 


ANNA GARNER, Appellant, 
Us. 


GERMANIA LIFE INS. CO., Respondent.* 


L. applied for insurance on his life as trustee for his children. He signed as 
applicant as “trustee.” The policy described the premium as paid by 
him in trust for his children, and covenanted to pay the sum insured to 
the children or their guardian. 

Held, That the contract was with the children through L. as trustee, and 
their interest in the policy was vested, and was measured by its surrender 
value. 

Held, That the rights of the children could not be diverted by permitting the 
Policy to lapse and accepting a new contract from the company with a 
different beneficiary, in which the surrender value of the first policy was 
a part of the consideration. 


Held, That the case was not affected by the fact that the company was under 
no obligation to allow a surrender value, nor by the further fact that no 
previous arrangement had been made with the company for such a lapse 
and substitution. 


Held, That the non-payment of premium and consequent lapse were waived 
by the issue of the new policy which was a continuation of the old. 
Orro Horwirz, for Appellant. 
Mr. Duton, fur Resvondent. 
Fincn, J. 

The contract of the insurance company by its express terms, was 
made with John Lindemann as trustee for his children, Johanna, 
Emilie, and Anna. The application was made by him in that char- 
acter and not in his individual right. Under the requirement, at” 
the end ofthe application, “signature of applicant,” he signed ex- 
plicitly as trustee; under the direction, “signature of person whose 
life is to be insured,” he signed as an individual. The policy de- 
scribed the premium as paid by him “in trust for his children,” 
naming them; and it covenanted in terms to pay the sum assured to 
the three children or to their guardians upon the death of their 
father. The contract, therefore, was one made with the children 
through John Lindemann as their trustee. His was the life insured 
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but the contract was not with him except as trustee for the chil- 
dren and as representing them. He took upon himself this office 
and duty with the full knowledge and assent of the company on the 
one hand and the beneficiaries on the other. Every premium paid 
by him continued to be an act as trustee and agent for the child- 
ren, and he could not shake off that character and its duties without 
their assent except in one way. He might omit or refuse to pay a 
maturing premium and so suffer the policy to lapse, but the chil- 
dren-were at liberty to pay it though he should refuse. and if they 
did the contract would remain valid, as at first, and suffer no injury 
or destruction from his refusal to pay, or to further act as his chil- 
dren’s trustee. These children thus had a vested interest in the pol- 
icy increasing in value yearly with every payment of additional 
premium. That interest was measured and represented by its sur- 
render-value which was never the property of Jobn Lindemann in 
any other sense than as the trust-property of the children created 
by his act as trustee. He could not deal with it in contravention 
of their rights, especially with one fully apprised of those rightsg@nd 
of his position and duty as trustee. That he kept the policy in his 
own possession is an immaterial circumstance for that possession 
was consistent with the trust and in entire accordance with its 
terms. On the face of the contract he dealt and acted as trustee for 
the children, and had no personal or individual interest in the pol- 
icy, and no control over it except in his trust character and capacity. 

What he undertook to do was to destroy the trust by substituting 
a new and different beneficiary. The policy was issued in Sep- 
tember of 1863, and for fifteen years the premiums had been paid. 
There was no covenant on the part of the company to pay a sur- 
render value, but that value nevertheless existed, and what it was 
sufficiently appeared when the new negotiations began. The pre- 
mium due September 24th, 1878, was not paid on that day, but on 
the 28th of that month the trustee surrendered the policy to the 
company and took out a new one calling for the same annual pre- 
miums but payable to his second wife as the sole beneficiary. 
There was no new examination; the substituted policy bore the 
number of the one canceled; it was for the same amount; it called 
for the same annual premium; and stated the same age of the ap- 
plicant life as thirty-nine years, adding as explanation the words 
“in 1863.” The first premium was paid in part at least by a divi- 
dend earned by the older policy, and the new one was made possi- 
ble by the appropriation to it and the absorption by it of the sur- 
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render value of the old policy. What that amount was is indicated 
by the acknowledgment in the new policy of the receipt by the 
company not only of the premium, but of the further sum of four- 
teen hundred and twenty-nine dollars and forty-four cents “to be 
paid on delivery of this policy by Louise Lindemann, wife of John 
Lindemann. She paid it simply by the cancellation of the old pol- 
icy and the transfer of its surrender value to the company in re- 
duction of the annual premiums, and by the process took away that 
amount from the original beneficiaries and appropriated it to her 
own use. This was accomplished by the joint act of John Linde- 
mann the trustee for the children, and the company liable for the 
insurance. 

It is justified first upon the ground that by the failure to pay the 
premium of 1878, the old policy lapsed and all rights under it were 
ended and destroyed. John Lindemann, it is argued, was under 
no obligation to continue the payment of premiums and so pre- 
serve the validity of the policy; his contributions were voluntary, 
pure gifts, and without consideration, and involved no duty to con- 
tinue¢éhem beyond his wish and convenience; and when he refused 
further payments he simply did as he had a right to do and was 
guilty of no wrong to the children by suffering the policy to lapse. 
All that is quite true, except that after notifying the beneficiaries 
of the trust which he had voluntarily constituted for their benefit, 
and acting upon it until it had become valuable to them, good faith 
required that he should not end the trust without notice to them 
and an opportunity to preserve it if they should be so disposed un- 
less it be true that they had no interest or rights in the trust-prop- 
erty whatever. But the difficulty with this argument is that the old 
policy did not lapse at all. The failure to pay the premium of 
1878, if there was such failure, was waived by the company in is- 
suing the new policy. That was in all respects a continuation and 
renewal of the old policy altered only by the substitution of a new 
beneficiary. Substantially that was determined in Barry vs. Brune, 
71 N. Y., 261. It is suggested that the facts in that case were 
that the lapse of the canceled policy was arranged beforehand 
by collusion with the insurance company, while here the lapse 
occurred as a fact without the pre-existing knowledge or assent of 
the insurer; and it is urged that the Jatter’s good faith should end 
in a different ruling. But good faith cannot be asserted of one 
who aids in the diversion of a known*trust fund from its lawful 
owners to the possession and benefit of another; and the fact of 
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waiver is not changed by the motive, good or bad, of the insurer. 
The issue of the new policy in continuation of the old one and in 
preservation of all the essential rights of the latter, distinguishes 
this case from Whitehead vs. N. Y. Life Ins. Co. (102 N. Y., 143), 
so far as the question of waiver is concerned, for there no new pol- 
icy was issued at all, and the gratuity paid to obtain possession of 
the lapsed policy was consistent with a constant and continued as- 
sertion of its invalidity. 

But the defendant, in this case, takes still another ground. As- 
suming that by the policy John Lindemann contracted as trustee 
for the children, it is insisted that the trust was revocable at the 
option of the trustee, and was so far, executory as to be capable of 
revocation. But I think it is a mistake to assume that the trust 
was wholly executory. It had been to a large extent executed. 
Every payment of premium for fifteen years had steadily added to 
the value of the policy as the property of the beneficiaries. The 
day of final payment grew nearer and the burden of premiums de- 
creased steadily in number. Each payment made added to the 
surrender value and fully executed the gift to the extent of* that 
value. What the insured hal done for the benefit of the assured 
he could not undo without their assent, nor take from them what 
was already theirs and destroy the trust so far as executed. The 
question here does not reach the inquiry what might be the rule in 
a case where the insured contracted in his own name, though for 
the ultimate benefit of others, for here he contracted explicitly as 
trustee, and so far as the trust was executed neither he alone nor 
he and the insurer together could wrest from the beneficiaries the 
product of the trust and divert it into other channels. 

These views of the case differ from those taken by the general 
term and require that the judgment should be reversed and a new 
trial granted; costs to abide the event. All concur. 
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OURT OF ERRORS AND APPEALS OF NEW JERSEY. 


HARTSHORNE 
Us. 


AGRICULTURAL INS. CO.* 


Where there is no dispute as to the facts, the question of occupancy is for the 
court. 


The tenant had moved from the house to an adjoining farm, about five hundred 
yards away, more than two months before the fire, leaving only a bedstead, 
bedding and a small strip of carpet. A son slept in the house for about a 
month after and then ceased on account of the cold. 

Held, That the house was wnoccupied within the meaning of the policy. 


Where the policy was also on farm buildings and contents, and provided that 
it should be void if any dwelling named therein should cease to be oceu- 
pied, the vacancy of the house avoided the policy as to the buildings and 
contents. 


McGut1, Cu. 

This action was brought on a policy of insurance dated on July 
2, 1883, and issued to Acton C. Hartshorne, as owner, which pro- 
vides that the loss under it, if any, shall be paid to C. S. Holmes 
and Tunis V. Schanck, mortgagees, as their interest might appear. 
In consideration of a premium of $26.53, Mr. Hartshorne was insured 
for three years from July 2, 1883, in the sum of $3,525, against loss 
or damage by fire and lightning, to property which was described 
in the policy as follows: “$1,600 on dwelling-house; $25 on hen- 
house; $75 on hog-house; $400 on barn No. 1; $300 on barn No. 2; 
$200 on barn No. 3; $75 on corn-crib; $400 on corn-barn; $400 on 
grain therein; $250 on hay, grain and straw in barn No. 1; $100 on 
hay and grain and straw in barn No. 3; $100 on corn in crib; total, 
$3,525.” The policy contained a condition in the following words: 
“Tf at the time of effecting this insurance, any dwelling-house 
hereby insured shall be unoccupied, and not so stated on the appli- 
cation, and the written consent of the company indorsed upon this 
policy; or if, without such written consent indorsed hereon, such 
dwelling-house shall cease to be occupied as a dwelling,—then, so 





* Decision rendered, May 23, 1888. 








1889.1] Hartshorne vs. Agricultural Ins. Co. 57 


long as such dwelling-house shall be unoccupied, this policy shall be 
void, and of no force or effect.” On the 1st day of March, 1886, the 
barns, and nearly all the other outbuildings, were consumed by 
fire, and two weeks later the dwelling-house was likewise burned. 
The plaintiff established by the proofs that he offered that the in- 
sured property constituted the buildings of a farm near Freehold 
that had been leased by Mr. Hartshorne to Alfred L. Conover for 
one year from April 1, 1885; that Conover occupied the dwelling- 
house from the commencement of the term of his tenancy to the 
22d day of December in the same year, and then moved to an ad- 
joining farm, about 500 yards from the insured buildings, taking 
with him all the furniture from the dwelling except a bedstead, 
some bedding, and a small strip of carpet; that, for a month after 
Mr. Conover had moved from the dwelling, one of his sons slept in 
it; that the weather then became so cold that the house was suffered 
to remain without an occupant until it was burned, six or seven 
weeks thereafter; and that, at the time of the first fire, the outbuild- 
ings were used for the storage of some farm produce, and the hous- 
ing of some cows, hogs, and poultry which belonged to Mr. Harts- 
horne. He then insisted that the insurance was divisible into sev- 
eral contracts, and offered to show that, in making the premium to 
be paid for the insurance, the defendant varied the percentage 
upon the risks on the different buildings, and took the aggregate of 
all, for the premium named in the policy. This offer was over- 
ruled by the trial court. No consent to the non-occupancy of the 
dwelling-house was indorsed upon the policy, or otherwise proven. 
The proofs on the part of the plaintiff were closed, and, upon motion, 
the court nonsuited him, but allowed exceptions to its rulings. 

The plaintiff now insists—First, that the question of occupancy of 
the dwelling-house should have been left to the jury; second, that 
the contract of insurance was so divisible that the validity uf the 
policy, so far as the insurance of the outbuildings was concerned, 
did not depend upon the occupancy of the dwelling-house; and, 
third, that the evidence which he offered to show different rates of 
premium charged for the insurance of the several buildings should 
have been admitted. 

The justice at the circuit did not err in taking the question as to 
the occupancy of the dwelling-house from the jury. Tiere was no 
question as to what the proofs established. The only inquiry was 
whether the proven facts established such an occupation as the con- 
dition of the policy contemplated. That proposition, properly, was 





58 Report «of Decisions. [Jan., 


solved by the court. That the court was correct in its solution of 
it there can be no doubt. The policy provided that, if the dwelling- 
house should cease to be occupied as a dwelling, then, so long as it 
should be unoccupied, the contract of insurance would be void. 
The word “ unoccupied,” as used in contracts of this kind, has re- 
ceived judicial construction in this court in the case of Sonneborn 
vs. Insurance Co., 44 N. J., Law, 220. Judge Green, who delivered 
the opinion of the court, there said that such word is always to be 
construed with reference to the nature and character of the build- 
ing, the purposes for which it is designed, and the uses contem- 
plated by the parties as expressed in the contract; and that a dwell- 
ing-house, being designed as the abode of mankind, is occupied 
when human beings habitually reside in it, and unoccupied when no 
one lives or dwells in it. In that case the assured sent a servant to 
live with his family in a portion of a summer residence. On March 
22d the servant assumed general charge of the place, working in the 
yard and garden, taking care of the stock in the barn, and occa- 
sionally going through the dwelling-house. In consequence of the 
sickness of his wife, he did not live in the dwelling-house, as it was 
intended he should, but temporarily boarded at a neighbor's, about 
a quarter of a mile away. He slept and had breakfast and supper 
at his boarding place, and, when he went to work, carried his din- 
ner with him, and ate it upon his master’s premises. On April 19th, 
the dwelling, with the furniture in it, was burned. On the same 
day the servant’s wife and children arrived prepared to commence 
residence in the building which was destroyed. The court held that 
the supervision of the premises by the servant, and his continuous 
work upon them, fell short of that which is necessary to constitute 
an occupancy of the dwelling. The case under consideration is in 
many respects weaker than Sonneborn vs. Insurance Co. There the 
house was furnished; while here it contained asingle bed. There a 
trusted employe, throughout the day, worked upon the place, caring 
for the assured’s stock in the barn, and frequently examining as to 
the condition and welfare of the house; while here an abandoning 
tenant occasionally looked after that which he had left in the out- 
houses. There occupancy was temporarily deferred until the arrival 
of the watchman’s family; while here a feeble, nominal occupation 
was abandoned because the cold rendered the trouble and expense of 
a fire necessary. There it was obviously the purpose to amply protect 
the property; while here the watchman was indifferent to any fate 
that might await it. When one lives and dwells in a house, it is the 
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customary place of his abode,—not, of necessity, absolutely and un- 
interruptedly continuous, but the place of his usual return and 
habitual stoppage. It was not pretended that any one thus lived in 
the house of Mr. Hartshorne, but, on the contrary, it cannot be 
questioned that the house was not thus occupied. I think that the 
the trial justice was correct in his determination of this question. 

In consideration of the second proposition, I have concluded that 
it is not necessary to go exhaustively into the question whether the 
policy before us may be regarded as several contracts for the insur- 
ance of distinct parcels of property enumerated in one document. 
So far as the condition in question is concerned, I think it may not 
be so regarded. By the literal reading of the condition which is 
relied upon as a defense to the plaintifi’s suit, it is apparent that it 
applies to all the subjects of the insurance, and brings them all 
within its force and effect; and from the nature of the contract, 
whether it be divisible or not, we are constrained to infer that the 
existence of the condition had a potent influence in securing the 
assumption of the entire risk; for it is a matter of common knowl- 
edge that a farm, with its dwelling and outbuildings, constitute a 
single establishment, generally remote from other habitations, and 
that the protection of the whole must, in a great measure, depend 
upon the occupants of the dwelling. Almost without exception, the 
outbuildings of a farm are clustered about a place of abode, and for 
that reason are deemed to be more secure than the occasional out- 
lying barn or crib, which, because of its isolation, becomes the bane 
of its apprehensive owner. It seems to be impossible not to assume, 
in this case, that the proximity of the outbuildings to the dwelling 
influenced the insurer to enter into the contract or contracts under 
the protection of the condition here questioned. It is natural and 
reasonable that it shall be held to have intended that the contin- 
uance of the insurance, upon all the subjects thereof, was to depend 
upon the occupation of the dwelling. I fail to perceive anything, 
either in the language of the condition or in its reasonable applica- 
tion, that should lead to the determination that compliance with its 
terms was not requisite to the validity of the policy as to each item 
of property insured. It follows from this view of the force of the 
condition in question that the exclusion of the evidence that was 
offered for the purpose of establishing the divisibility of the insur- 
ance did not work injury to the plaintiff, and that, therefore, it is 
not necessary to pass upon its competency. The judgment of the 
circuit court should be affirmed. 





Report of Decisions. | Jan, 





SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


May Term, 1888. 


MYRTIE S. WILCOX 
vs. 


CONTINENTAL LIFE INS. CO. 


Where under the statute of Connecticut the assets of a life company have 
been found less than its liabilities, and its dissolution is decreed and a 
receiver appointed, all rights of action and property of such corporation 
are ended, and it can no longer sue or be sued. 


In such case an attachment lien made by a creditor more than sixty days be- 
fore the institution of the proceedings for dissolution is dissolved by the 
decree, and the action can no longer be prosecuted to a final judgment. 


G. G. Sit and E. H. Hypg, Jr., for the Plaintiff. 
J. R. Bucs, for the Receiver of the Defendant Company. 


BeEarDSLEY, J. 

This is an action by complaint, dated the 22d day of August, 
1887, to recover a sum due upon a policy of life insurance, issued 
by the defendant company. 

The suit was commenced by attachment of the defendant’s prop- 
erty. John R. Buck and Loren A. Cooke, Esquires, receivers of 
the defendant company, appeared and pleaded in abatement of the 
suit in substance as follows: That upon the petition of the insur- 
ance commissioner of the State, dated November 30th, 1887, praying 
for the appointment of a receiver of the defendant company, and 
that its charter might be annulled, they were on the 23d day of De- 
cember, 1887, appointed receivers of the company, and that on the 
same day its charter was annulled, and praying that the suit might 
be dismissed and the lien created by the attachment declared va- 
cated and set aside. 

The plaintiff demurred to the plea upon the following grounds :— 
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1. The attachment made in this suitof the property of the defend- 
ant was made more than sixty days prior to the appointment of 
said receivers, or before the commencement of the proceedings un- 
der which they were appointed, and said attachment is therefore a 
valid and subsisting lien against the receivers upon said attached 
property, and to enforce said lien it may be necessary for the plaint- 
iff to proceed to a judgment and execution in this action. 

2. To dismiss this action for the reasons suggested by the re- 
ceivers would deprive the plaintiff of the benefit of the lien which 
she has upon the property attached berein. 

3. The plaintiff has the right notwithstanding the appointment of 
said receivers, to proceed to a judgment in this suit against the 
defendant, and to take out and levy an execution to satisfy said 
judgment on the property herein attached. 

4, If the lien created by the attachment in this suit is still a sub- 
sisting lien upon said property as against the receivers, the plaintiff 
has the right to keep said lien alive and to enforce it by proceeding 
to a judgment and execution in this action, or by having the same 
continued until such time as the receivers shall remove said lien by 
satisfying the plaintiff's claim. 

The statute under which the proceeding referred to was insti- 
tuted, provides in substance, that if it shall appear to the insurance 
commissioner that the assets of any life-insurance company are 
less than three-fourths of its liabilities, he shall bring his petition 
to the superior court if in session, and if not, to any judge of the 
supreme court of errors, praying for the appointment of a receiver, 
and that the charter of the company may be annulled; and if it 
shall be found upon the hearing of such petition that the assets of 
the company are less than its liabilities, the court or judge may, and 
if it shall be found that the assets are less than three-fourths of its 
liabilities, shall appoint a receiver or receivers of the company and 
annul the charter, and decree the dissolution of the company : 
Gen. Statutes, sec. 2,869. In the present case a decree annulling 
the charter of the company was made by a judge of the supreme 
court of errors. It will hardly be questioned that at common law 
the absolute and unqualified dissolution of a corporation by a de- 
cree of forfeiture or legislative repeal extinguishes all debts to or 
from it, and puts an end to all its rights of action and property, and 
it can no longer sue or be sued, or do any lawful act. 

Such is the language of this court in the case of Pahquioque 
Bank vs. Bethel Bank, 36 Conn. Rep., page 334. But the plaintiff 
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claims that the case is rescued from the operation of this rule, and 
survives the dissolution of the defendant corporation by force of 
the following statute : “ Receivers of corporations appointed by ju- 
dicial authority shall have * * power in their own names or in 
its name to commence and prosecute suits for and on behalf of said 
corporation, to defend all suits brought against itor them, * * 
and to do and execute in its name or in their names as such re- 
ceivers all other acts or things which shall be necessary or proper in 
the execution of their trust, and shall have all the powers for any 
such purposes possessed by the corporation:” Gen. Statutes, sec. 
1,322. The plaintiff's argument is that this statute is a legislative 
recognition of the capacity of the corporation to sue and be sued, 
notwithstanding the decree of its dissolution, and therefore that to 
that extent it limits and modifies that decree. We do not think 
that the statute affords any foundation for the plaintiff's claim. 
The act under which the proceedings against the corporation were 
instituted was passed in 1875. Prior to that time, and while the 
statute which we have just quoted was in force, the only provision 
for the dissolution of corporations by judicial decree related solely 
to banks and insurance companies. That provision was that the su- 
perior court, or a judge of the supreme court of errors in vacation, 
should for certain specified causes appoint a receiver or receivers of 
such companies, and might at a subsequent term of the court upon 
a full hearing of all the parties, annul the charter of the company : 
Rev. Statutes, 1875, p. 288. 

By the act of 1875, which is applicable to life-insurance compa- 
nies only, and under which the defendant company was proceeded 
against, the appointment of receivers and the dissolution of the 
corporation may be simultaneous, and was so in the present case, 
but the construction to be given to the statute in question was not 
thereby varied. There is no legal connection between the appoint- 
ment of receivers and the dissolution of the corporation. The ap- 
pointment of receivers does not affect the life of the company, nor 
the status of suits pending against it, nor liens acquired by attach- 
ment of its property, except that it is provided that im a certain 
event attachment liens upon the property of banks shall be dis- 
solved upon the appointment of receivers: Gen. Statutes, sec. 1,831. 

While a corporation exists and is in the hands of a receiver it is 
liable to be sued and the receiver is liable to be sued, both before 
and afier its dissolution, upon claims made upon the assets in his 
hands, or for violation of his duty. The authority given by the 
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statute to the receiver to appear and answer in such cases, fully sat- 
isfies its language and apparent intent, leaving no occasion for an 
inference that it contemplated suits to be brought against a corpor- 
ation after its dissolution. 

The provision in the same statute giving the receiver an election 
to sue and do other acts in his own name or the name of the cor- 
poration, does not, so far as the right to sue in the name of the cor- 
poration is concerned, apply to those which have gone out of exist- 
ence, and hence does not apply to this case. Doubtless the legisla- 
ture might arbitrarily provide that a suit might be brought in the 
name of the defunct corporation or a deceased individual, but it is 
improbable that it would do so, especially in a case where no rea- 
son existed for such a provision. 

If it should do so the corporation would not thereby be necessa- 
rily revived. But the object of the statute is apparent. Its lan- 
guage as before quoted is, the receiver “shall have all the powers © 
for any of said purposes possessed by said corporation.” A receiver 
of a corporation is not by virtue of his appointment invested with 
the legal title to its assets, and at common law must sue in its name 
during its existence. 

The whole intent of the statute manifestly is to enable the re- 
ceiver to act in his own name in cases where but for it, he must 
have acted in the name of the corporation. 

If the legislature had intended to provide for the survival of ac- 
tions pending against corpcrations at the time of their dissolution, 
they would have undoubtedly done so in positive and distinct terms. 

The fact stated as one of the grounds of demurrer to the plea, 
that the attachment lien was created more than sixty days before 
the commencement of the proceedings by the insurance commis- 
. sioner, is immaterial. 

Judgment is advised for the defendant. 
In this opinion the other judges concurred. 
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SUPREME JUDICIAL COURT OF MAINE. 


BRADBURY 
Us, 


FIRE INS. ASS’N, or Enawanp, er au.* 


The policy insured a certain sum on a frame stable and building occupied as 
a hack, livery and boarding stable, and ‘$500 on his carriages, sleighs, 
hacks, hearses, harnesses, blankets, robes and whips contained therein.” 

Held, That the insurance in such case was not on any particular hack, but on 
such as from the nature of the business might, from time to time, be in 
the place specitied. 

Held. That the policy did not cover a hack temporarily away in a repair shop 
for repairs. 

Grorce C. and Cuas. E. Wine, for Plaintiff. 

N. & H. B. Creaves, for Defendants. 

Lissey, J. 

These actions are on fire policies, and, being substantially alike, 
were tried together, and came to this court in one report. The 
first four policies insure a certain sum on the plaintiff's “frame 
stable and building, occupied by assured as a hack, livery, and 
boarding stable, situated on the north side of Court Street, Auburn, 

Me.,” and “$500 on his carriages, sleighs, hacks, hearses, harnesses, 

blankets, robes, and whips contained therein.” -The fifth does not 

insure the building, but insures $1,500 on the same kinds of per- 
sonal property “stored in the private frame stable occupied by as- 
sured, and situated near east side of Main Street, Auburn, Me.” 

The loss claimed by the plaintiff is for damage by fire to a hack not 

in his stable named in the policies at the time of the damage, but in 

a repair shop of one Litchfield, on another street about one eighth 

of a mile distant, where it had been removed the day before the 

fire, without the knowledge or consent of the defendant; and it is 
admitted that the board rate for insurance on Litchfield’s repair 
shop and contents was 1 per cent more than on the plaintiff's stable 
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on Court Street. The damage to the hack by fire while at Litch- 
field’s shop is admitted, and no question is made as to the sufficiency 
of the notices. The only contention between the parties is whether 
the insurance attached to and followed the plaintiffs carriages, 
hacks, etc., when removed from his stable to another place for re- 
pairs or some other temporary purpose, or was limited to such car- 
riages only as were at or in the stable named at time of loss or 
damage. Upon this question there appears some conflict among 
the authorities. The general rule stated by text writers, and held 
by the general current of decided cases, is that the place where the 
personalty insured is kept is of the essence of the contract, as by 
that the character of the risk is largely determined, and the property 
is eovered by the policy only while in the place described: 1 Wood, 
Ins., 110; Blodgett, Fire Ins., 22; Foundry vs. Insurance Co., 1 
Cliff., 300; Insurance Co. vs. Gusdorf, 43 Md., 506; Railroad Co. vs. 
Insurance Co., 7 Gray, 64. The following cases are cited as estab- 
lishing an exception to the general rule, and as sustaining the 
plaintiff's contention: Everett vs. Insurance Co., 21 Minn., 76; Hol- 
brook vs. Insurance Co., 25 Minn., 229; McCluer vs. Insurance Co., 
43 Iowa, 349; Longueville vs. Assurance Co., 51 Iowa, 553; Lyons 
vs. Insurance Co., 13 R. I, 347. We think a careful examination of 
all these cases will show that the chattels insured are so described 
in the policy that they can be identified without reference to the 
building or place where they were kept; and the courts held that 
the words “contained in” a certain building, or kept in a certain 
building or place, was a part only of the description of the chattel ; 
and, if from its nature, character, or ordinary use the parties must 
have understood that it was to be out of the building or place a 
part of the time in ordinary use, the policy should be held to cover 
it while so out. This is going to the verge in construing the lan- 
guage used by the parties in a contract, when, ordinarily, it does 
not bear such meaning. But this case does not appear to us to be 
within the authority of those cases. The policies in suit do not in- 
sure a particular carriage or hack by any description by which it 
can be identified without reference to the stable. They do not in- 
sure all the plaintiff's carriages, hacks, etc., used in his livery busi- 
ness contained in the stable described. It cannot be held that they 
cover only such carriages, hacks, etc., as were contained in the 
building named at the date of the policies. From the nature of the 
plaintiff's business it must have been in the contemplation of the 


parties that the chattels named might be changed from time to 
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time during the year; some sold, some worn out, some destroyed by 
accident, and others put in to take their places. The policies are 
similar to an insurance of a shop-keeper on his stock of goods in 
his shop, or of a railroad company on its rolling stock on its road,— 
constantly changing. In such cases the property insured can be as- 
certained only from the place of business named: Lyons vs. Insur- 
ance Co., 13 R. 1, 347; Foundry vs. Insurance Co., 1 Cliff., 300; 
Ring vs. Assurance Co. (Mass.) 14 N. E. Rep., 525. The policies 
insure such of the plaintiff's carriages, hacks, etc., as are contained 
in his stable at the time of loss. We can see no other way of iden- 
tifying the property covered by the policies. It cannot be that the 
policies should be so construed that they will cover a hack once 
put into the stable, and then taken out, wherever it may be. The 
language of the contract is not apt to embrace such arisk. The 
risk might thus be increased twofold or threefold, and still, if the 
contract must be construed as covering it, it is not a forfeiture of 
the policy for an increase of the risk. It is simply the risk contem- 
plated by the parties: Railroad Co. vs. Insurance Co., 7 Gray, 66. 

The view we take of the first four policies makes it unnecessary to 
consider whether the terms of the fifth policy should receive a 
construction more strongly against the plaintiff. They are cer- 
tainly no more favorable to him. The actions are not sustained. 
Judgments for the defendants in each action. 

Peters, C. J., and Walton, Virgin, Foster, and Haskell, JJ., con- 
curred. 





Phenix Ins. Co. vs. Sullivan. 


SUPREME COURT OF KANSAS, 


PHENIX INS. CO. or Brooxtyn 
Us. 
SULLIVAN.* 


In an action to recover upon a policy of insurance for a dwelling-house de- 
stroyed by fire, an answer alleging that the fire was caused by the culpa- 
ble negligence and carelessness of the assured is no defense, where no 
facts are set forth tending to show that the culpable negligence was will- 
ful or fraudulent. One of the objects of insurance is recompense for one’s 
negligence. Therefore, if the negligence of the assured is not willful, or 
of such a degree as amounts to fraud, the insurer will be responsible. 

Jackson & Roysg, for Plaintiff in Error. 
W. W. Guruete and Tuos. J. Ware, fur Defendant in Error. 


Horton, C. J. 

Daniel Sullivan commenced his action on June 1, 1883, in the dis- 
trict court of Atchison County, to recover from the Phenix Insur- 
ance Company of Brooklyn $600, with interest from April 1, 1883, 
upon a policy of insurance issued to him on December 23, 1881, ex- 
piring three years from date, and insuring him against loss by fire 
in the sum of $450 upon his frame dwelling-house, and $150 upon 
his household furniture and effects. On March 22, 1883, the prop- 
erty insured was destroyed by fire. A trial was had at the Febru- 
ary term of the court for 1884, and the court directed the jury to 
find against the plaintiff. Subsequently the case was brought to 
this court for review, and at the July term for 1885 was reversed : 
34 Kan., 170. On September 9, 1886, it was again tried before the 
district court with a jury, and a verdict was returned for the full 
amount of the policy and interest, $736.39. Judgment was entered 
in favor of the plaintiff, and against the defendant, for the amount 
of the verdict. The defendant brings the case here. 

The first error alleged is the action of the court in sustaining the 
demurrer of plaintiff to the fifth, sixth, and ninth counts of the an- 
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swer. Said counts are as follows: “(5) Defendant further states 
that the reasonable, fair, and just rate for insuring the plaintiff's 
house was much greater, in the condition it was, than plaintiff paid 
therefor, or than it would have been if in the condition it was rep- 
resented to be by the plaintiff in said application. (6) This defend- 
ant further charges and alleges the fact to be that said house was 
destroyed by the culpable negligence and carelessness of the plaint- 
iff, his servants and agents.” ‘ (9) Defendant, further answering, 
says that it herein incorporates asa part of this count the fourth 
court of this answer as fully as if set forth at length herein, and 
says, that by the terms of said policy, the said plaintiff did, by his 
fraud and deceit, forfeit and surrender all claim upon this defend- 
ant on account of said policy; and said fraud and deceit, so prac- 
ticed upon this defendant by said plaintiff, became and was a com- 
plete bar to any recovery for loss under said policy.” The grounds 
for refusal to pay the loss, as alleged in the fourth count of the an- 
swer, were “that in the application for insurance, signed by the 
plaintiff, it was represented that the house was provided with brick 
chimneys, starting from its foundation; that there were two stoves 
in the house, and the pipes therefrom entered brick flues; and that 
no stovepipes passed through the roof or side of the house” These 
representations were untrue, as it appears that one stovepipe, 1n- 
stead of entering a brick flue, as stated in the application, pissed 
directly through the roof of the house, where it is alleged the fire 
which destroyed the house originated. The alleged errors are with- 
out merit. If there was any materially false representation made 
by the plaintiff with regard to the condition of his property, it 
would have operated to avoid the policy. Therefore the allegations 
set forth in the fifth count of the answer concerning the reasonable 
and just rate for insuring the place were no defense. The same 
may be said, also, of the ninth count of the answer, because, if the 
plaintiff was responsible for the application, then the policy was 
void on account of his false representations and concealments; and 
the ninth count merely restated what was set forth and contained in 
the fourth count of the answer. At least, no additional defense was 
alleged therein. The sixth count of the answer charges that the 
house was destroyed by the culpable negligence and carelessness of 
the plaintiff, his servants, and agents. It is not charged that the 
negligence was willful, or of such degree as amounted to fraud. At 
most, the negligence alleged was only culpable,—blamable. Not 
facts were set forth in the sixth count tending to show that the cul- 
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pable negligence was anything more than ordinary negligence. In- 
surance policies are taken out to guard against the results of negli- 
gence and carelessness, and therefore the said sixth count was no 
defense: Huckins vs. Insurance Co., 11 Fost., (N. H.) 238; Insur- 
ance Co. vs. Barringer, 73 Ill., 230. 

The next error alleged is the refusal of the court to permit the de- 
fendant to read in evidence the testimony of Robert Forbriger, a de- 
ceased witness, who had testified on the former trial of the case. As 
the witness Botsford, who was assistant counsel in the former trial of 
the case, and who prepared the case made, which contained the 
testimony of Robert Forbriger, was permitted to take the case made 
to refresh his recollection, and to testify as to what Forbriger said 
as a witness upon the former trial, the court below committed no 
error material or prejudicial. In Railroad Co. vs. Jones (34 Kan., 
443), we decided: “ Where an attorney, who was present at the 
former trial, representing one of the parties in the case, is called to 
give in evidence the testimony of a deceased witness at that trial, 
he muy refresh his recollection from tie bill of exceptions, or read 
from the bill of exceptions purporting to contain the testimony of 
the deceased witness at the former trial, if he shows that he exam- 
ined the bill, and assisted in its preparation at the time it was made 
and knew, when the matters therein contained were fresh in his 
memory, that the bill stated what the deceased witness testified to 
on the former trial.” The defendant had all the advantage of this 
rule. 

We have examined the special question of fact refused to be sub- 
mitted, and also the answers of the jury to the various questions 
before them, but do not perzeive any error in these matters. One 
or two of the questions were answered without sufficient testimony; 
but these answers, in view of the other special findings of the 
jury, were not material. We cannot say, from the evidence, that 
the special findings decisive of the case were not sustained by suffi- 
cient evidence. The judgment of the district court will be affirmed. 

All the justices concurring. 
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SUPREME COURT OF MINNESOTA. 


AMERICAN STEAM BOILER INS. CoO. ‘ 
Us. 
WILDER.* 


When soliciting defendant’s insurance plaintiff's agent asserted that the “life 
clause,” so called, made a part of the policy furnished by his company, 
was not contained in the policies issued by a certain rival company, 
knowing said assertion to be false. Said agent, however, invited defend- 
and to examine and compare his proposed contract with that of the other 
company, leaving his blank form for that purpose. Subsequently, de- 
fendant made application for and was insured in plaintiff’s company. 
Held, that he could not refuse to receive the policy, and avoid his agree- 
ment to pay the premium therefor, because of said false statement. 


Lusk & Bunn, for Appellant. 
James C. McCarrerry and C. 8. Sgr, for Respondents. 
Cot.ins, J. 

The only defense which defendant has in this action is the claim 
that when plaintiff's agent applied for the risk covered by the policy 
of insurance issued by plaintiff he falsely and fraudulently stated 
and represented that plaintiff's contract of insurance, when written 
up, contained a clause of great value to defendant, and which would 
not be found in contracts entered into by another company, in 
which defendant was then insured, and with which he preferred to 
transact business of that character. No complaint is made by de- 
fendant as to the form or value of the clause incorporated in the 
policy issued to him by the plaintiff. It is sufficient and satisfac- 
tory; but he claims that one of like import, more valuable, because 
less restrictive, was a condition of the contracts entered into by the 
other company at the time plaintiffs agent solicited his risk; that 
said agent well knew the fact, and purposely deceived defendant by 
his assertion to the contrary. At the conclusion of the testimony 
the trial court, stating its reasons therefor, directed a verdict for 
plaintiff for the full amount in controversy. It is the correctness of 


* Decision rendered, November 9, 15388. 
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this order, and not the reasons impelling the court thereto, which 
we must now review: Anderson vs. Knudsen, 33 Minn., 172. 

When plaintiffs general agent, Flaherty, called upon the defend- 
ant, seeking an opportunity to place insurance on his property, he 
was referred to Mr. Watkins as the person who attended to that 
branch of defendant’s business, and with whom he should thereafter 
negotiate. At that time the property in question was covered by a 
policy, about to expire, in a rival company. It is undisputed that 
in the course of the conversation with Watkins, Flaherty asserted, 
among other things commendatory of the company he represented, 
that its policy contained a life clause, not to be found in the policies 
issuéd by the other company. This was untrue, for, although such 
a clause had been wholly omitted from the policy then in force upon 
defendant’s property, it appeared in some previously issue1 by the 
same company to its other patrons. This was known to Flaherty, 
and was not known to Watkins. The latter was given ample time 
to inquire into the matter, and was furnished by Flaherty with the 
blank used by plaintiff, with a request that he compare it with the 
policy issued by the other company. The settled case shows that 
Watkins retained possession of the blank for about ten days, and 
then signed an application for insurance in plaintiff company, re- 
ceiving in return, and immediately,—pending the preparation and 
delivery of a policy,—what is known as a “binding slip,” thus be- 
coming insured in an association perfectly solvent and reliakle. so 
far as we know. The defendant makes no claim that he did not 
receive precisely what he was promised, all and exactly what he 
contracted for in the way of indemnity. It is not suggested that 
plaintiff company is not as trustworthy as the other, nor is it inti- 
mated that its policy does not as thoroughly protect defendant as 
would the policy of another. He simply urges that the agent’s un- 
truthfulness and false statement when urging the good points and 
advantages of the contracts offered by his company avoid and vitiate 
the bargain, and relieve him from a payment of the stipulated pre- 
mium. It seems quite probable that by means of the falsehood the 
plaintiff secured an advantage and obtained a risk to which it had 
no moral right; but this is not uncommon in business transactions, 
because rules of perfect morality are not regarded, nor could they 
be enforced. The law cannot attempt to rectify all wrongs of this 
character, and only interferes when craft and cunning are carried 
too far. In this case the agent was endeavoring to sell or dispose 
of an insurance policy in his company—was setting forth the 
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advantages and value of its contract as compared with those of the 
other company. It should have been expected that he would praise 
and commend its good qualities, precisely as would a seller of goods. 
In fact, his statements were of the class known in commercial circles 
as “trade talk,” and the case is analogous to those wherein one has 
been induced to purchase goods, having equal means of information, 
and being equally as well qualified to judge of the value, as the 
seller. The buyer, under such circumstances, is without redress, 
for it is understood that the seller’s statements and commendations 
are to be received with great allowance and distrust: Poland vs. 
Brownell, 131 Mass., 138. Judgment affirmed. 
Dickinson, J. 
(Dissenting). I understand that the evidence tended to show 
that the representation in question, made by the plaintiff's agent, 
was that the Hartford company, in which the defendant was then 
insured, did not issue a policy embracing the feature of life insur- 
ance; that this was untrue, and was known to be so by the plaintiff's 
agent; that the defendant’s agent, relying upon this representation 
and believing it to be true, allowed the existing policy in the Hart- 
ford company to be canceled, and effected a new insurance with the 
plaintiff. Iam not prepared to assent to the proposition that this 
did not constitute fraud. 


SOPREME COURT OF MICHIGAN. 


AVELING 


vs. 
NORTHWESTERN MASONIC AID ASS’N.* 


A testator devised various pieces of property specificially named “and all 
other property of which I shall die seized ” to plaintiff. The testat r was 
insured in benevolent association, the certificate stipulating that the 
money show ¢ ve paid to his devisees, or if no will, to the heirs at law. 

Held, That while .ue testator might not technically have died seized of the in- 
surance money he intended that it should go to the devisee. 

* Decision by Morse o., Qctuber 19, 1s88. 





Sate of Indiana vs. Briggs. 


SUPREME COURT OF INDIANA. 
Appeal from the Sullivan County Circuit Cowt. 


STATE OF INDIANA 
vs. 
FREDERICK BRIGGS.* 


The statute of Indiana prohibiting agents of companies incorporated in 
other States from transacting business until certain conditions have been 
complied with, applies also to companies incorporated in the District of 
Columbia and in the territories, 


Nistack, C. J. 

This was a prosecution under section 3,771, for a violation of the 
provisions of section 3,765, Rev. Stat., 1881, having relation to the 
business of insurance, and was based upon an affidavit and an in- 
formation filed upon it. The affidavit as well as the information 
charged that Frederick Briggs on or about the 1st day of October, 
1886, at the county of Sullivan, in this State, did then and there, 
transact certain business of insurance as an agent of a certain for- 
eign insurance company, incorporated by a State other than the 
State of Indiana, to wit., incorporated by and under the laws of the 
District of Columbia, and did then and there, as such agent, unlaw- 
fully take a certain risk and issue a certain policy of insurance in 
the name of said company, known as the “ Chesapeake Fire Insur- 
ance Company,” to one John J. McKinney, in the sum of $1,250, to 
secure him, (the said McKinney), against luss by fire on a certain, 
‘ particular described stock of goods, wares, and merchandise, situate 
in a building in said county of Sullivan, and did then and there re- 
ceive of, and from him, the said McKinney, the sum of $18.75 as the 
premium on said policy of insurance; he, the said Frederick Briggs, 
not having before the time of transacting such business of insur- 
ance, and before taking such risk and issuing such policy of insur- 
ance, obtained a certificate of authority and a certified copy of the 
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statement on which it was obtained in the office of the clerk of the 
Sullivan Circuit Court. 

The defendant moved to quash the affidavit and information upon 
the ground that the District of Columbia is not a State, and hence 
not a State other than the State of Indiana, within the meaning of 
section 3,765, Rev. Stat., 1881, referred to; and his motion was sus- 
tained, whereby he was discharged. 

So much of section 3,765 as is material to this controversy is as 
follows : *‘ It shall not be lawful for any agent or agents of any in- 
surance company incorporated by any other State than the State of 
Indiana, directly or indirectly to take risks or transact any business 
of insurance? in this State without first producing «a certificate of 
authority from the auditor of State, and before obtaining such cer- 
tificate such agent or agents shall furnish the said auditor with a 
statement, under oath of the president or secretary of the company 
for which he or they may act, which statement shall show—tirst, the 
name and locality of the company; second, the amount of the capi- 
tal stock; third, the amount of its capital stock paid up; fourth, the 
ussets ofthe company; * * * * * fourteenth, the act of in- 
corporation of such company.” This statement, together with a 
written instrument authorizes such agent or agents to acknowledge 
the service of process for and on behalf of such company, is required 
to be filed in the office of the auditor of State, and the agent or 
agents receiving such a certificate shall file the same, together with 
a certified copy of the statement upon which it was obtained in the 
office of the clerk of the circuit court of the county in which it is 
proposed to establish an agency for the transaction of such insur- 
ance business. Section 3,771 makes a violation of the provisions of 
the foregoing section, as well as other accompanying sections a mis- 
demeanor, punishable by fine or imprisonment, or both, in the dis- 
cretion of the court having jurisdiction of the offense. The seventh 
subdivision of section 240, Rey. Stat., 1881, provides that ‘the 
word ‘State’ applied to any one of the United States, shall include 
the District of Columbia and the several territories, and the words 
‘United States’ shall include the said District and territories;” and 
this rule of statutory construction has prevailed since the 6th day 
of May, 1853, 2 Rev. Stat., 1876, p. 316. The District of Columbia 
is, consequently, a State within the meaning of section 3,765, of 
which we have given a synopsis as above. The case of Daly vs. Ins. 
Co. (64 Ind., 1), is cited as holding a different doctrine, and hence 
as sustaining the decision of the circuit court. That case involved 
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the question as to whether a statute enacted on the 17th day of June, 
1832, was impliedly repealed by the latter act of December 21, 1865, 
as applicable to a contract made with an insurance company, and 
therefore the question for decision then before the court was not 
the same as in the present case. 

For that reason no inference can properly be drawn from the 
case which is decisive of the question now presented, or which can 
rightfully be construed as leading to the conclusion reached by the 
circuit court. 

The judgment is reversed, with costs, and the cause is remanded 
for further proceedings. 


COURT OF APPEALS OF MARYLAND. 


EARNSHAW 
Us. 


SUN MUTUAL AID SOCIETY, or Bartiuore.* 


The certificate of a benevolent society provided that the insured should be 
entitled to mortuary benefits to be assessed on the membership, and the 
amount so collected to be paid within ninety days after proofs of death, 
provided no benefit should exceed ten thousand dollars. 

Held, That where the society neglected to make an assessment an action at law 
could be brought against the society under a declaration setting forth 
the failure and averring that if the assessment had been made it would 
have resulted in collecting $10,000 and claiming that sum as damages. 
The plaintiff would be entitled to recover such sum as he could prove 
would have been collected 

Where the plaintiff was enjoined from receiving payment and thus prevented 
from bringing suit during the six months from date of loss stipulated, the 
six months’ limitation no longer existed after the injunction was removed 
and suit could be brought at any time within the statute of limitations 


nite tS eae 


* Decision, by Miller J., March 14, 1888. 
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SUPREME COURT OF IOWA. 


DISTRICT TOWNSHIP OF SIDNEY 
us, 


DES MOINES INS. CO.* 


The petition alleged that the loss occurred ‘‘on or about April 14, 1886,” and 
that notice and proof of loss was given ‘on or about June 19, 1880.” 


Held, On demurrer, that such petition does not show that more than 60 days 
intervened between the loss and notice and proof to defendant. 


Core, McVey & Crark, for Appellant. 
Gro. E. Drapgr, for Appellee. 
Srevers, C. J. 

The petition states that the loss occurred “on or about the 14th 
day of April, 1886,” and that “on or about June 19, 1886, notice and 
proof of loss was given to the defendant at the office in Des Moines, 
Iowa.” The defendant demurred to the petition, upon the ground 
that notice and proof of loss was not furnished until more than 60 
days after the loss had elapsed. Counsel for the appellant insist 
that under the provisions of chapter 211, Laws 1880 (Miller’s Code, 
299), the plaintiff is not entitled to recover unless the proof of loss 
has been furnished the defendant within 60 days after the loss oc- 
curred, and it is further insisted that such fact appears on the face 
of the petition. On the other hand, counsel for the appellee con- 
tends that such fact does not appear on the face of the petition, 
and we think the position of counsel for the appellee must be sus- 
tained. The petition is indefinite and uncertain; but this is not 
the ground of the demurrer. The word “on” is limited or quali- 
fied by the word “about,” which means in the “proximity of,” or 
“near to,” and this is what the words, taken together, as used in 
the petition mean. It may be assumed the pleader was uncertain 
as to either date, and therefore stated the time of each in the alter- 


* Decision rendered, March 9, 1888. 
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native. It seems to us that the petition, on its face, does not state 
that the notice of loss was not given the defendant until 60 days 
had elapsed after the loss. More or less than that period may have 
elapsed, and because the petition is indefinite in this respect, it was 
not obnoxious to the demurrer. Affirmed. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


COOKE et at., Recervers oF THE CONTINENTAL Lire Ins. Co. 
Us. 
WARNER, State Treasurer.* 


A statute of Connecticut provides that, when any State shall require insur- 
ance companies of other States to deposit with some officer of such other 
State securities in trust for policy-holders of such companies as a pre- 
requisite to their transacting business in such State, the treasurer of this 
State may receive from any insurance company of this State the securities 
required by the laws of such other State on deposit, and hold the same in 
trust for the policy-holders of such company. 


Held, That in ease of the insolvency and dissolution of a company in Connecti- 
cut which has made such deposit, the receivers are entitled to the income 
from such funds, but the funds themselves must remain in the possession of 
the treasurer. The effect of the statute and of the act of the company in 
connection with it is the creation of a trust fund in the hands of a trustee 
for a class of beneficiaries described with particularity,—as perfect a trust 
as can be created by deed or will, and as much entitled to protection from 
the court. It is elementary law that a fund cannot be taken from a 
trustee, in the absence of an allegation that he is wrong either in posses- 
sion or in administration. By the statute of this State, upon the insol- 
vency of an insurance company, a judge of this court is empowered to ap- 
point receivers of its assets and annul its charter. But this statute can- 
not confer upon the receivers power to disregard any existing lawful con- 
tract. They can no more compel the trustee to surrender property law- 
fully subjected to a trust than they can compel a mortgagee or pledgee to 
release without payment. It is of no legal significance that they aver 
that they intend to apply the fund for the benefit of those for whom it 
was created. So will the trustee. The duty of the receivers is to convert 
assets, and pay creditors prorata. It is found that the company has 
creditors who are not policy-holders. If the trust fund is placed in the 
hands of the receivers, it may become impossible to prevent the applica- 
tion of it to the claims of general creditors. Even if it should be placed 
in the hands of the receivers under an order limiting the application 
thereof to policy-holders, it may become legally impossible to enforce it. 


* Decision by Pardee, J., April 9, 1888. 





LOWER COURT DECISIONS. 


LIABILITY FOR INTEREST IN CASE OF DISPUTED OWN- 
ERSHIP OF POLICY. 


Superior Court of the City of New York.—General Term. 


GEORGE E. SIBLEY, As ASSIGNEE, ETC. 
vs, 

EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES.* 
When the right to receive insurance money due is in dispute and the com- 
pany waits to be sued in order to determine the rights of the parties, it 
is liable for interest until payment is directed by the court. In order to 
relieve itself of such liability, the company must, without waiting to be 

sued, commence an action for interpleader. 

FREEDMAN AND INGRAHAM, J. J. 

This was an appeal from an order of O’Gorman, J. The action 
was brought by the plaintiff as assignee in bankruptcy of the insured, 
to recover the amount of an endowment-policy, which matured on 
October 1, 1887. The defendants were the insurance company, the 
bankrupt insured, and the latter’s daughter, claiming under an 
assignment which the plaintiff sought to set aside as fraudulent. 
Several months after the maturity of the policy and the commence- 
ment of the action, the defendant insurance company obtained an 
order discharging it from liability on the payment of the amount of 
the policy into court. The plaintiff appealed, claiming that interest 
upon the amount of the policy $10,142, must also be paid before the 
insurance company could be discharged from liability. 

Roger Foster, fur the Plarntiff, Appellant. 

The court erred in relieving the insurance company from liability 
for interest. ‘“ Where the principal is to be paid at a specified time 
the law has always implied an agreement to make good the loss 
arising from a default by the payment of interest:” Rensselaer Glass 
Factory vs. Reid, 5 Cowen, 587, 611; per Senator Spencer. See 
also Robinson vs. Bland, 2 Burrows, 1,077, 1,086 per Lord Mansfield; 
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McLaughlin vs. Walsh Co. Mut. Ins. Co., 23 Wendell, 525. <A stake- 
holder is never relieved from liability unless he has been enjoined 
from payment of the fund into court: Chauncey vs. McKnight, 
Selden’s Notes of N. Y. Court of Appeals, cases No. 260. Potter vs. 
Gardner, 5 Peters, 718, 722. 

The insurance company might have relieved itself from liability 
for interest by bringing an action of interpleader and payment into 
court as soon as the policy matured. But a bill of interpleader by 
an insurance company is demurrable unless it contains an offer to 
pay into court interest as well as the amount originally due: Bignold 
vs. Rudland, 11 Simons, 23. So in Patterson vs. Perry, 14 How. 
Pr., (N. Y.), 505, 506; a motion for an order of interpleader under 
the code was denied except upon condition that the defendant pay 
interest as well as principal into court. “Equity has no discre- 
tionary power to relieve a defenilant from liability for interest upon 
a demand that bears interest at law.” 


ALEXANDER & Green, for the Insurance Company, Respondent. 


Plaintiff is not entitled to interest on the fund. The plaintiff could 
only have been entitled to interest if the relation of debtor and 
creditor existed between him and the insurance company, and the 
latter was on default to him. This could not be, as long as the 
assignment, to set aside which the plaintiff brought this suit, was still 
in force: Adams vs. Fo:t Plain Bank, 36 N. Y., 261; Rensselaer Glass 
Co. vs. Reid, 5 Cowen,587. The most that can be claimed isthat the 
assurance society is the trustee of a fund, and the rule is well settled 
that interest is not chargeable against atrustee where there is no un- 
reasonable delay in applying the trust moneys and where he does not 
apply it to his own case or mingle it with his own funds: Minure. vs. 
Cox, 5 Johnson, Ch. (N. Y.), 448; Perry on Trusts, vol. 1, sec. 468, and 
cases cited. 

Plaintiff by commencing this action and joining the other claim- 
ants with the insurance company as defendants, prevented the com- 
pany from obtaining relief by an order under § 820 of the code. A 
Lill of interpleader could not have been filed while this action was 
pending. 

Per Curiam 

The complaint demands judgment against the defendant, the 
Equitable Assurance Company, for the amount due under the policy 
of insurance set up in the complaint, with interest thereon from the 
1st of October, 1887. 
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The defendant presented a petition to the court whereby it ad- 
mits that the amount named is due under the said policy, and that 
it has been due since October 1, 1887. That when said amount 
became due defendants were ready and willing to pay the same to 
the person rightly entitled thereto, but that it is ignorant of the rights 
of the several parties to the action, and cannot with safety pay the 
same to any person, and on that petition the court ordered that the 
said corporation may pay the amount due, without interest, into the 
Mercantile Trust Co., to the credit of this action, and that upon said 
payment the said defendant be relieved and discharged from all lia- 
bility to the plaintiff or any of the defendants herein. 

We do not think that the court had power by an order to dis- 
charge the defendant from liability to the plaintiff without payment 
of the amount which was due upon the policy, and interest from the 
1st of October, 1887. This interest was under the complaint in this 
action as much a part of the demand of the legal owner of the 
policy of insuranze, as the amount required to be paid by the policy. 

If the compauy desired to relieve itself from the obligation to pay 
interest, it could have commenced an action for an interpleader. 
Instead of commencing such an action, the company, after having 
refused to pay the plantiff, did nothing until it was sued, and in the 
meantime retained the money. So, ifin point of fact the company 
has an equitable defense against plaintiff's claim for interest, it 
must remain a party to the action and set forth such defense by 
answers. 

As the case stands at present the order should only be granted 
on the payment into court of the amount admitted to be due, with 
interest up to the time of payment. 

The order appealed from should be modified by requiring the de- 
fendant to pay the sum of $10,142, with interest thereon from 
October Ist, 1887, to the date of the payment of the principal 
sum. The appellant should have $10 costs and disbursements of 
this appeal. 





